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INJURY TO NAMED ASSURED 
By Fred. S. Knight 


The keen interest manifested in the case of Howe v. Howe, 179 
Atlantic 362; 85 Insurance Law Journal 1144, in which the named 
assured was allowed to recover under an automobile insurance policy 
where the assured claimed to have been injured through the alleged 
negligence of one covered by the omnibus coverage clause of the policy, 
would indicate that even more interest will be taken in the recent 
Massachusetts decision in MacBey v. Hartford Accident & Indemnity 
Co., 197 Northeastern 516; 86 Insurance Law Journal 409, in which a 
directly contrary result was reached. 

Defendant Hartford Accident & Indemnity Co. issued an automobile 
liability policy to plaintiff Gladys E. MacBey on a car which was registered 
in Massachusetts in her name. While the automobile was being operated on 

highway in Massachusetts with the consent of the assured owner, by 
one Smith, who, without the knowledge of the assured was operating 
without a license, it was involved in a collision. ‘The plaintiff assured, 
who was riding in the motor vehicle brought an action of tort against 
Smith ulleging that she received personal injuries by reason of his gross 
negligence in operating the automobile. Smith failed to appear and answer 
in that action and was defaulted. Execution on the judgment against 
Smith having been returned unsatisfied, plaintiff brought suit to subject 
the proceeds of the policy issued to her by the defendant insurer to the 
payment of the judgment. 



















The decree in favor of the insured was reversed by the Supreme 
ludicial Court of Massachusetts, the court stating that the statute required 
that the policy provide “indemnity for or protection to the insured and any 
person responsible for the operation of the insured motor vehicle with 
his express or implied consent against loss by reason of the liability to pay 
damages to others for bodily injuries.” ‘The court further stated that 
the word “others” describing persons to whom damages are to be paid, 
following the words “insured” and “any person” joined as describing 
those to be protected by the policy, indicated that it was not the legislative 
intent to include the named assured within the class of beneficiaries. 
The court held that in the statute the beneficiary of the policy was nomi- 
nated “others” as contrasted with “the insured” and “any person respon- 







sible for the operation of the insured’s motor vehicle” who may cause the 
damage. 


MASSACHUSETTS MUTUAL LIFE REPORTS 
SUBSTANTIAL GAINS 


To maintain over a period of 84 years a reputation of being outstand- 
ingly “A Policyholders’ Institution” is no mean accomplishment—par- 
ticularly, in view of all that that phrase may mean and imply in the 
world of life insurance. Particularly, too, does that record gain in 
significance when one’s mind recalls the ten major depressions which have 
occurred during the course of those eight and a half, altogether historic, 
decades. 

Both the home office and field force of the Massachusetts Mutual 
Life of Springfield, both present and past, are to be congratulated on this 
splendid performance. More immediately, they are to be congratulated 
on the fine progress recorded during 1935, despite the multiplied problems 
which that troubled year brought. 

Climaxing steady gains during the trying years of the depression, 
the company in 1935, passed a milestone in its history by running its 
assets well above the $500,000,000 mark. The exact figure is $533,224,941, 
which represents a gain during the past year of $34,835,582. The annual 
statement of the company just published clearly indicates sound and con- 
servative management of these huge funds. 

New insurance sold during 1935 aggregated $131,788,540, making 
the total insurance in force in the company, as of December 31, 
$1,851,447,479. 

Total payments to policyholders and beneficiaries amounted to $47,- 
893,399, including death claims of $16,542,490. Total dividends of 
$9,539,503 were paid to policyholders during 1935. The same scale of 
dividends under premium paying life insurance contracts is to be main- 
tained during the current year. 

Other points of interest noted in the annual statement include: total 
contingency funds, $22,919,690; cash in office and banks on Dee. 31, 1935, 
$16,814,900; average annual yield on total invested assets, 4.48% gross, 
3.70% net; average annual yield on $24,989,897 invested during year in 
Government bonds, 2.28%, on $54,065,935 in other bonds, 3.93% ; expenses 
for the year, (including real estate expense) 13.9% of premiums, interest 
and rents ; actual mortality, 56.4% of the expected. 
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LANDO v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 19739-K. 
District Court, N. D. California, S. D. Sept. 6, 1935. 
11 Federal Supplement 729. 
NSURANCE. 


Burden held on insured to prove “total and permanent disability,” 
were used and qualified in life policies. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

INSURANCE. 

Insurance policies, being prepared by insurer, should be construed most strongly 
against it; but court has no power to enlarge or restrict, by artificial construction 
of the policies, the liabilities and benefits thereunder. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Policies of insurance are to be construed in accordance with the law of the 
state where delivery is made. 

(For other cases, see Insurance, Dec. Dig. § 147[1].) 

4. INSURANCE. 

Frequently recurring temporary total disability extending over a period of time 
is not “total permanent disability,” under life policy requiring disability to be total 
and continuous over an elapsed time before indemnity can be paid, although term 
does not mean that claimant must be completely helpless or bedridden. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

INSURANCE. 

Presumption of permanence of injury cannot be drawn from subsequent events ; 
word “presumption” connoting a belief as to the future based upon present condi- 
tions and evidence about which there is not sufficient information to justify a con- 
clusion with certitude. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

6. INSURANCE. 

“Due proof,’ as used in life policy wherein insurer’s obligation to pay for 
total disability rested solely upon insured furnishing due proof of permanence of 
such disability, means sufficient evidence to support or produce a conclusion; ade- 
quate evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

7. INSURANCE. 

Where life policies provided that proof of total disability having existed for 
certain specified periods should warrant a presumption that total disability was 
permanent, such presumption was contractual and upon the required proof being 
made was no longer rebuttable. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

8. INSURANCE. 

Proof of total and permanent disability having been made a condition precedent 
to life insurer’s obligation to pay disability insurance, and such proof not having 
been made at a time when presumption of permanence might have been warranted 
and conclusive, insured was precluded from recovery on policies. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

\ction by Ellis A. Lando against the Equitable Life Assurance Society of the 
United States. 

Judgment for defendant. 

Daniel R. Shoemaker and Harry I. Stafford, both of San Francisco, Cal., for 
plaintiff. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., for defendant. 

Sr. Sure, District Judge. 

\ction to recover disability payments under life insurance policies. 

The complaint states six causes of action, each of which alleges issuance by 
defendant to plaintiff of a policy of life insurance wherein, it is alleged, defendant 
agreed to make certain payments to plaintiff in case of his total disability, after a 


as those terms 
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specified period of elapsed time, at a specified rate per month, so long as such dis- 
ability should continue, and to waive all premiums due under the policy during the 
continuance of such disability; that ever since October 1, 1933, to the time of filing 
suit, plaintiff has been totally ‘and continuous sly unable to engage in any business or 
occupation or perform any work whatsoever for remuneration or profit ; that while 
plaintiff has performed all covenants on his part to be performed, defendant has 
failed and refused to pay any of the respective sums due under the policies. A 
supplement to the complaint alleged total disability for a period subsequent to filing 
original complaint, and the prayer was for an increased amount of judgment. 

The answer admitted issuance of the policies, pleaded the pertinent provisions 
thereof, admitted nonpayment of the sums alleged to be due, and denied that any 
sum was due under the terms of the policies. 

The case was tried before the late Judge Kerrigan, and is now before this court 
for decision. 

Each of the policies contains substantially the same definition of total disability, 
to wit: Disability shall be deemed to be total when it prevents the insured from 
engaging in any occupation or performing any work for compensation of financial 
value. It is provided i in the first policy pleaded that if the insured, before attaining 
the age of sixty, and the policy is then in full force and effect, “shall become 
physically or mentally incapacitated to such an extent that he is and will be wholly 
and presumably permanently unable to engage in any occupation or perform any 
work for compensation of financial value, and furnishes due proof thereof and that 
such disability has then existed for sixty days,” the defendant will waive premiums 
during the continuance of the disability and pay a specified sum per month, subject 
to the following conditions: “The income shall be payable six months after receipt 
of proof of disability,” etc. 

The next two policies pleaded provide that upon due proof that insured has 
become “totally and permanently disabled by bodily injury or disease” the company 
will pay the sums specified and waive premiums ‘during continuance of such dis- 
ability and “such total disability shall be presumed to be permanent when it is 
present and has existed continuously for not less than three months.” 

In the last three policies it is provided that “total disability is presumably per- 
manent only (1) when due proof is received by the Society that it will presumably 
exist continuously during the remainder of insured’s life—then from the date upon 
which such proof is received * * *; or (2) when it has existed continuously 
for three months—then from the date of the expiration of such three months.” 

[1] The burden of proof is upon plaintiff to establish the fact of total and per- 
manent disability, as those terms are used and qualified in the policies. Missouri 
State Life Insurance Co. v. West (C. C. A.) 67 F.(2d) 468. 

The plez adings and icliaaiited evidence establish that plaintiff is a man approxi- 
mately 36 years of age, who, between April, 1921, and June, 1930, purchased the 
policies sued upon; that under the policies there are provisions for an aggregate 
monthly payment of $360 for total and permanent disability duly proved; that all of 
the premiums due and payable by plaintiff have been duly and regularly paid, and 
that each of the policies was valid and subsisting at the time of the alleged dis- 
ability and at the commencement of suit; that plaintiff is the owner of and engaged 
in a small window shade and Venetian blind business in San Francisco: that as 
such owner his time is largely given to soliciting business, selling and installing 
shades and blinds; that on December 1, 1933, he had an acute illness which necessi- 
tated medical attention; that the illness was diagnosed as “duodenal and stoma 
(jejunal gastric) ulcers, chronic history extending for a number of years”; that this 
illness was a recurrence of a duodenal ulcer in the proximal jejunum for which 
plaintiff eb a — operation in August, 1930; that between December ], 
1933, and November 1, 1934, plaintiff was, on several occasions for periods varying 
from a few days to a "te w weeks, wholly unable to engage in any occupation or per- 
form any work for compensation. 

Plaintiff testified that his illness for which he claims disability insurance began 
in October, 1933; that he had an acute attack December 1, 1933; that in January, 
1934, he was feeling better and the doctor suggested a little exercise or running 
around might take his mind off his illness, and that to try to prove to himself 
that he could go back to work he would, at times, “do a little house cleaning for a 
day and be on my back for two or three days”; that in February he went by air- 
plane to Los Angeles, where he remained ten days, part of the time lying in the sun; 
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that in April he had hemorrhages, and in May was in the hospital two weeks and in 
June for four days; that in July he went on a short fishing trip on the third day of 
which he had another hemorrhage and returned home; that in August he had a 


blood transfusion, and thereafter his diet was changed and he gained weight and 


returned to work November 2nd or 3d; that he has been doing partial work ever 


since; that from October 27, 1933, to November, 1935, he was wholly unable to do 
any work; that on April 2, 1934, he filed with defendant a claim for total disability 
supported by a medical report of his physician; that he submitted no other claim 
or proof than that of April 2d. 

On cross-examination plaintiff admitted that while he was confined to his home 
early in his illness he might have signed a few checks in connection with his busi- 
ness; that in January, 1934, he called upon and talked with the manager of the 
Clift Hotel, which was then being remodeled, with respect to certain merchandise 
for which he was sole agent in San Francisco, and that plaintiff’s employee measured 
the installation and subsequently mailed a bid for the job; that occasionally he 
drove his car and occasionally walked from his home to his place of business and 
took his wife to lunch; that during his disability he called upon friends and some- 
times went to a show. 

Corroborative evidence was furnished by plaintiff's attending physician, whose 
records of residence, hospital, and office visits established that plaintiff was under 
constant care during the entire period alleged in the complaint. Witness confirmed 
plaintiff’s testimony as to symptoms and duration of attacks, and testified that for 
the first two or three months of 1934 he had advised plaintiff not to work; that 
from March to May plaintiff apparently improved, and witness thought plaintiff was 
able to do something and that it would be good for his morale, and “several times 
I used different influences to see if he could not try it out and attempt to work”; 
that on May 16th plaintiff had a severe hemorrhage, and from then until plaintiff 
returned to work in November, witness never thought he should work: that sub- 
sequent events proved very emphatically that he was not able to work; and that for 
a time during the summer it appeared to witness that plaintiff might “pass out.” 

It is also in evidence that the wife of plaintiff conducted his business during his 
disability. 

[2] The policies, having been prepared by the insurance company, should be 
construed most strongly against it (First National Bank v. Hartford Insurance Co., 
95 U. S. 673, 24 L. Ed. 563; Mutual Life Insurance Co. v. Hurni Packing Co., 263 
U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Stipcich v. Metropolitan 
Insurance Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895), but the court has no 
power to enlarge or restrict, by artificial construction of the policies, the liabilities 
or benefits thereunder. Metropolitan Life Ins. Co. v. Foster (C. C. A.) 67 F.(2d) 
264; Guarantee Co. v. Mechanics’ Bank, 183 U. S. 402, 22 S. Ct. 124, 46 L. Ed. 253; 
Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416. 

[3] Plaintiff rightfully contends that contracts of insurance are to be construed 
in accordance with the — of the — aa delivery is made. Mutual Life Ins. 
Co. v. Johnson, 293 U. 335, 339, Ct. 154, 79 L. Ed. ——, and cases cited. 
The California cases volied upon, cues (Dietlin v. Missouri State Life Ins. Co., 
126 Cal. App. 15, 14 P.(2d) 331, 15 P.(2d) 188, and Bagnall v. Travelers’ Insurance 
Co., 111 Cal. App. 714, 296 P. 106), are, by the policies there sued upon, readily 
distinguishable from the contracts under consideration. So far as any cases cited 
by — are concerned, I see no conflict in the rulings of the Supreme or Appel- 


late Court of California with the general law of contracts of insurance as inter- 
preted by the federal courts. 


[4] A fair and impartial construction of the provisions in the policies before 
the court, heretofore referred to and quoted in part, impels the conclusion that the 
defendant company did not contemplate insurance of plaintiff against total tem- 
porary, or partial permanent disability. The language used leaves no room for 
doubt. While total disability does not mean that claimant must be completely help- 
less or bedridden (Lumbra v. United States, 290 U. S. 551, 54 S. Ct. 272, 78 L. Ed. 
492), by the terms of the contracts it must be such as to prevent the insured from 
engaging in any occupation or performing any work for compensation of financial 
value. From plaintiff’s case it may well be gathered that his claim is based on 
misapprehension that frequently recurring total temporary disability extending over 
a period of time is to be construed as constituting total permanent disability. Such 
A see the law. Lumbra v. United States, 290 U. S. 551, 54 S. Ct. 272, 78 L. Ed. 492; 
United States v. Sumner (C. C. A.) 69 F.(2d) 770. 
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[5] The evidence clearly establishes that the disability proved was not total and 
continuous over an elapsed time necessary under the policies to warrant the pre- 
sumption of permanence. ‘The nearest approach to such evidence was the physician’s 
testimony that from and after May 16th the doctor never thought plaintiff was able 
to work, and that subsequent events emphatically proved that opinion to be correct. 
A presumption is not to be drawn from subsequent events. The word “presump- 
tion” connotes a belief as to the future, based upon present conditions and evidence 
about which there is not sufficient information to justify a ae with certitude. 
Mitchell v. Equitable Life Assurance Society, 205 N. C. 726, 172 S. E. 495. . Giving 
full weight to the evidence, the most that could be said for it is that it would have 
been persuasive had it been in support of a claim for total and presumably per- 
manent disability filed with the company at a date subsequent to July 16th; but so 
far as the record discloses no claim was presented, and no proof was attempted to 
be made by plaintiff to the company after April 2, 1934, at which time in the sup- 
porting medical report the doctor gave as his opinion that plaintiff's disability was 
temporary and that he was not wholly unable to engage in any gainful occupation. 
It is significant, too, that in response to that claim of April 2d, the company sug- 
gested that plaintiff procure and forward complete hospital report, which suggestion 
was never followed. 

[6-7] In each policy herein defendant’s obligation to pay plaintiff for total dis- 
ability rests solely upon plaintiff's furnishing due proof of the permanence of such 
disability. Due proof means sufficient evidence to support or produce a conclusion; 
adequate evidence. Bagnall v. Travelers’ Ins. Co., 111 Cal. App. 714, 717, 296 P. 
106: Standard Accident Ins. Co. v. Bennett (C. C. A.) 16 F.(2d) 721, 722, 49 
A. L. R. 1524; Jarvis v. Northwestern Mutual Relief Ass’n, 102 Wis. 546, 78 N. W. 
1089, 72 Am. St. Rep. 895. It is fairly to be inferred that in order that the con- 
tracting parties might have a mutual understanding, or a guide by which to measure 
permanence, which in the circumstances is necessarily speculative or conjectural, 
it is provided that proof of total disability having existed for the respective periods 
specified shall warrant a presumption that the total disability is permanent. The 
presumption is contractual, and upon that proof being made it is no longer rebut- 
table. Dietlin v. Missouri State Life Ins. Co., supra. Unless indulged in prior to 
events which may prove or disprove it, the presumption is a conclusion based upon 
evidence. Therefore the physician’s testimony affords no basis upon which to 
predicate total and presumably permanent disability. 

I attach no importance to the fact, earnestly stressed by defendant, that pay- 
ment of premiums during the period of alleged total disability is, in effect, an 
admission that the disability claimed was temporary and forecloses a claim of per- 
manent disability. Considering the state of plaintiff's health, common prudence 
would suggest that he take no risk of lapse of the policies by failure to pay pre- 
miums until his claim was settled with certainty and the company agreed to waive 
premiums. Furthermore, the blank furnished by defendant for making proof of 
disability has printed upon its face in large type: “Note: All premiums due on 
policies should be paid to keep policies from lapsing pending decision on claim.” 

[8] To summarize: Proof of total and permanent disability having been made 
a condition precedent to defendant’s obligation to pay disability insurance, and such 
proof not having been made at a time when the presumption of permanence might 
have been warranted and conclusive, plaintiff is precluded from recovery. Bergholm 

. Peoria Life Ins. Co., supra; Orr v. Mutual Life Ins. Co. of N. Y. (C. C. A.) 64 
F.(2d) 561: Cochens y. Prudential Ins. Co. (Cal. App.) 40 P.(2d) 902. Added to 
this is the indisputable evidence that plaintiff recovered mas to resume his 
occupation, thus, by subsequent events, proving that his disability was temporary. 
Mitchell v. Equitable Life Assur. Soc., supra 

Judgment for defendant. 


GREGORY et al. v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Circuit Court of Appeals, Eighth Circuit. July 5, 1935. 
As Corrected Aug. 19, 1935. 
78 Federal Reporter (2d) 522. 


1. INSURANCE. 

Expression “participation in aeronautics” within life policy double indemnity 
provision excepting death resulting from participation in aeronautics, being doubtful 
and ambiguous, must be construed most strongly against insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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INSURANCE. 
Words “participation in aeronautics” within life policy double indemnity pro- 
vision excepting death resulting from participation in aeronautics held not to include 
transport airplane passenger who could not pilot an airplane, had no knowledge of 
flying, and at time of accident was traveling on private business. 

“Aeronautics” is said to be the art of sailing in or navigating the air, 

and is also defined as the science or art of aerial navigation. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from the District Court of the United States for the Eastern District of 
Arkansas: John E. Martineau, Judge. 

Action by Mary Noel Gregory in her own behalf and others against the Mutual 
Life Insurance Company of New York. From a judgment for defendant, plaintiffs 
appeal. 

Reversed and remanded with directions. 

W. J. Dungan, of Augusta, Ark. (Ross Mathis, of Cotton Plant, Ark., on the 
brief), for appellants. 

A. F. House, of Little Rock, Ark. (Frederick L. Allen, of New York City, 
and Rose, Hemingway, Cantrell & Loughborough, of Little Rock, Ark., on the 
brief), for appellee. 

Before Gardner, Sanborn, and Woodrough, Circuit Judges. 

GARDNER, Circuit Judge. 

Appellants, as plaintiffs below, brought this action to recover on three life insur- 
ance policies written by appellee on the life of William N. Gregory. These policies 
provided for the payment of double indemnity in the event death resulted directly 
from bodily injury received independently and exclusively of all other causes, and 
that such bodily injury was effected solely through external, violent, and accidental 
means. 

The insured was killed in an airplane crash, in the state of Illinois, about thirty 
miles from the city of St. Louis, Mo., on April 18, 1933. The appellee insurance 


company paid the face of the policies, but declined to pay double indemnity, and this 
action resulted. 


The insured was a planter, merchant, and banker, residing at Augusta, Ark. 
He appears to have been a man of some considerable means. His nineteen year 
old son, William N. Gregory, Jr., was the owner of an airplane and held a transport 
pilot’s license at the time of the accident involved, and had been flying for some 
three years prior to that time. The plane was registered in the Department of 
Commerce of the United States, in the name of William N. Gregory, Jr., who was 
in fact the owner thereof, although the money with which to purchase it had been 
furnished by his father, just as he had been furnished money by his father for the 
purchase of automobiles. The insured could not pilot an airplane, had no knowledge 
of flying, but at the time of the fatal accident he was a guest passenger in the pas- 
senger compartment of his son’s plane, which was being piloted by his son, bound 
for the city of St. Louis, where the insured was going on some private business. 
The plane consisted of two compartments, one for occupancy by passengers, and the 
= ier by the pilot, and conversation could not be carried on by the passengers with 
he pilot while the plane was in operation. The plane was in sole charge of William 
X Gregory, Jr., from the time it left Augusta, Ark., the morning of April 18, 1933 
to the time of the fatal crash as above noted. 
The policies contain provision that the insurance company should not be liable 
for double indemnity for death resulting from “participation in aeronautics.” 
There was evidence that the insured had interested himself in procuring a flying 


field for Augusta, Ark., where he lived. He had taken only a few trips in an air- 
plane before this one. 


The action was tried to the court without a jury, and on motion of the defend- 
ant, the court declared as a matter of law that “one who rides in an airplane as a 
passenger participates in aeronautics within the meaning of the terms of the policies,” 
and also declared as a matter of law that “one who rides in an airplane as a guest 
participates in aeronautics,” and that “one who owns airport property, who had par- 
ticipated in the formation of a corporation which was to engage in commercial 
flying and trans sportation, who has a minor son who is a qualified pilot, who fur- 
nished the money used in purchasing the plane, and who rides with such minor son, 


Participating in aeronautics,’ and entered judgment for the defendant, 


ge cae : dismissing 
plaintiff's complaint. 
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We put aside as not material to the issues the declaration of law with reference 
to the ownership of airport property and the participation in the formation of a 
corporation which was to engage in commercial flying, and the furnishing of money 
for use in purchasing the plane. 

There is little, if any, conflict in the material evidence, and the decision is 
dependent upon the construction to be given to the term “participation in aeronau- 
tics,” as applied to the facts in this case. 

Aeronautics is said to be the art of sailing in or navigating the air. It is also 
defined as “the science or art of aerial navigation,”* and the question is whether 
one who rides in an airplane as a passenger can be said to be participating in aero- 
uautics within the meaning of the terms of the insurance contracts in question. 

In the last edition of Encyclopedia Britannica, appears an article headed “Aero- 
nautics.” It would, of course, not be feasible to reproduce the articie in this 
opinion, but it is interesting to observe what the author of this article thought was 
included in the term “aeronautics.” We find such subheadings as the following: 
Early History of Artificial Flight; Principles of Flight; Early Mechanical Machines ; 
The Modern Era; The Science of Aeronautics; Aerodynamics; The Wind Tunnel; 
Scale Effect; Life and Drag; Stalling; Wind Tunnel Results; Conditions for Stall- 
ing; Stability. 

It would not occur to one reading this article on aeronautics that a passenger 
on a modern passenger airplane was participating in aeronautics. He is not inter- 
esting himself in a single one of the topics discussed in the article referred to; he 
is making no research, no investigation, no experiment; he has no control of the 
machine, and not even any power of communicating with the pilot. Those who 
ride the plane for some purpose connected with its operation, as for observation or 
inspection, or for making tests or experiments, may well be indulging in some branch 
or activity connected with aeronautics; but one who rides the plane for the sole 
purpose of going some place, of being transported by it as a passenger, is not, we 
think, in the absence of specific words requiring such construction, participating in 
aeronautics. He does not belong to the same craft or class as those skilled artisans 
who participate in the construction, management, or operation of the airplane. 

In this field there have been revolutionary developments, particularly in the last 
ten or fifteen years. When the terms “engaging in aeronautics,” and “participating 
in aeronautics,” were first introduced into insurance contracts, the science or art 
was in its experimental stage. Any person who then had to do with the airplanc 
was participating in aeronautics. The acrobat who staged a balloon ascension at a 
country fair, and thrilled the onlookers by dropping from a balloon in a parachute 
was participating in aeronautics. When Colonel Lindbergh made his perilous solo 
flight across the Atlantic, he was participating in aeronautics. In the earlier stages 
of the development of the science or art, everyone connected with it was participating 
in a dangerous experiment or adventure, and there was no place about the instrumen- 
talities for any one who was not participating in the venture. But in the last ten or 
fifteen years, these implements of the air have been developed from the stage of the 
dangerous experiment to a well-recognized standard means of passenger transporta- 
tion. Now, one may know nothing of the science or art, have no interest in the 
mechanism, and no control over it, but may yet utilize it as a means of transporta- 
tion. The terms must be considered in the light of these known revolutionary 
changes and development in the art. 

That this transformation of the airplane and the art or practice of aeronau- 
tics from the field of experiment and hazardous adventure has been recognized by 
some of the insurance companies is evidenced by the fact that they have inserted 
in their policies as explanatory of the word “participation,” the words, “as a pas- 
senger or otherwise,” thus indicating with some degree of certainty what is intended 
to be included in these terms. 

In Goldsmith v. New York Life Ins. Co. (C. C. A.) 69 F.(2d) 273, 274, the 
policy contained the words, “from engaging, as a passenger or otherwise, in sub- 
marine or aeronautic operations,” and this court held, by a divided court, that the 
insurance company was not liable where the insured was killed while a passenger in 
an airplane. Many of the decisions are reviewed in Judge Sanborn’s opinion in 


1New Century Dict'snary: Modern Theories; The Aeroplane; Prevention of Stalling; Load 
Factor; Methods of Propulsion; Engine Requirements; Power and Height; Supercharging; Car- 
buration; Flow Meters; Modern Engines; The Airscrew or Propeller; The Aerofoil Theory ; Navi- 
gation and Instruments: Finding the Vertical; Turn Indicator; Compass, Altimeter, Speedometer 
and Gauges; Sextant; Instruments for Research; The Hump Speed. 





Life] Wallach v. A%tna Life Ins. Co. 255 


that case, and a further review of them would serve no useful purpose here. In the 
course of the opinion it is there said: “While without the words, ‘as a passenger or 
otherwise,’ there would be room for doubt as to the meaning and scope of the expres- 
sion, ‘engaging in aeronautic operations,’ the addition of those words does away with 
any ambiguity and shows that the phrase, ‘engaging as a passenger or otherwise in 
aeronautic operations,’ is intended to cover one who is temporarily occupied in being 
a passenger in a plane as well as one who takes an active part in the operation or 
makes aeronautics his business.” 

{1] In other words, in that case, the parties to the contract in effect agreed upon 
the scope to be given to the phrase. Without these explanatory or qualifying words, 
it cannot be said, in view of the development of the art as an accepted means of 
passenger transportation, that the language is free from ambiguity or doubt. Nearly 
a million passengers were carried by airplane last year. Insurance companies know 
that the public to which they are selling insurance is to a greater or less extent so 
traveling. These companies either intend to insure against accident resulting from 
the use of the airplane as a means of transportation, or they do not, and it is only 
fair that if they do not intend to include such hazards that it should be made so 
clear that a person of ordinary intelligence on reading the contract offered will 
readily understand that such hazard is not covered. The expression, being doubtful 
and ambiguous, must be construed most strongly against the insurance company. 
Wharton v. Attna Life Ins. Co. (C. C. A. 8) 48 F.(2d) 37; Gorman v. Fidelity & 
Casualty Co. (C. C. A. 8) 55 F.(2d) 4; Northwestern Nat. Life Ins. Co. v. Banning 
(C. C. A. 8) 63 F.(2d) 736 

[2] We conclude that the words, “participation in aeronautics,” as used in these 
policies, do not, properly construed, include a passenger on a transport airplane, and 
the lower court was in error in so holding. 

The judgment appealed from is reversed and the cause remanded with direc- 
tions to enter a summary judgment for the appellants, plaintiffs in the trial court. 


WALLACH v. ETNA LIFE INS. CO. No. 471. 
Circuit Court of Appeals, Second Circuit. July 15, 1935. 
78 Federal Reporter (2d) 647. 
1. INSURANCE. 


Where policy of life insurance is reinstated as result of fraudulent representa- 
tions, contestable period starts to run anew. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Where reinstated life policy was reduced, rewritten, and new policy issued, 
new policy held subject to same defense of fraudulent representations as reinstated 
policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE. 

Life policy, issued in reduced amount to replace reinstated policy, containing 
clause rendering policy incontestable after two years from “‘date of issue,” wherein 
new policy bore same date as original policy, held incontestable only as to fraudulent 
representations made to induce original policy and not as to fraudulent representa- 
tions made in connection with reinstatement granted within two preceding years, 
whether representations were new representations or reaffirmation of representations 
previously made; words “date of issue” relating only to representations made to 
induce making of original policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from the District Court of the United States for the Southern District 
of New York. 

Action by Leonore Wallach against the A®tna Life Insurance Company to 
recover upon a life insurance policy issued by the defendant in the sum of $5,000. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

James B. Henney, of New York City (Daniel Miner and William S. O’Connor, 
both of New York City, of counsel), for defendant-appellant. 

Sol Deutsch of New York City (Charles C. Marrin and Charles A. Cohen, 
both of New York City, of counsel), for plaintiff-appellee. 

Before L. Hand, Augustus N. Hand, and Chase, Circuit Judges. 
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Aucustus N. Hanp, Circuit Judge. 

The plaintiff is the daughter of Aaron Miller, who died on August 17, 1934, and 
is the beneficiary named in a policy of insurance issued by the defendant insurance 
company on his life. She brought this action to recover "$5,000, the amount of the 
policy, with interest from the date of her father’s death, and obtained a summary 
judgment therefor on the pleadings in the amount of $5,191.50, from which the 
defendant has taken this appeal. 

It appears from the answer that on November 14, 1930, on the application of 
Aaron Miller, the defendant issued its policy on the latter’s life, payable to the 
plaintiff in the sum of $10,000, and that, for failure of the quarterly premium due 
August 14, 1932, the policy lapsed and became void except for such rights of rein- 
statement as had accrued by reason of payments of premiums therefore made; that 
on September 27, 1932, Miller made written application for reinstatement and the 
policy was reinstated on October 10, 1932; that the application for reinstatement 
contained statements by the insured, which were untrue, to the effect that he had 
had no illness since the date of the original policy, that he had consulted no physician 
since said date, and that he was presently in sound health; likewise that the answers 
given in the application for the original policy were complete and true. The latte: 
answers were that the insured had not consulted a physician or suffered from any 
disease of (a) brain or nervous system, (b) heart, blood vessels, or lungs, or (f) 
any other disease except three days of grippe, whereas prior to the reinstatement 
he had suffered coronary disease and precordial pain, had been treated for such 
ailment by Dr. Halberstam, also had been treated during 1929 for neurasthenia with 
precordial distress by Dr. Moretzsky and for other ailments by the latter physician 
in 1918 and in 1920; that the defendant relying on these false representations rein- 
stated the policy on October 10, 1932. The answer further alleged that on November 
10, 1932, the insured requested the defendant to reduce the policy, thus reinstated, 
to $5,000 and to rewrite it as of the original date of November 10, 1930; that this 
was done and the original policy was thereupon surrendered to the defendant; and 
that the latter accepted the surrender. The policy as reduced and rewritten was on 
the nonparticipating, cumulative life plan and bore the same date of issue as the 
original policy, to wit, November 10, 1930. It continued the same indebtedness to 
Afina Life Insurance Company for which the old policy was security, bore the 
same serial number as that policy, and contained as part of the contract with the 
insured the original application. 

The original policy, as well as the one rewriten, on which this action was 
brought, had the following clause: “This policy and the application herefor, a copy 
of which application is attached hereto and made a part hereof, constitute the entire 
contract between the parties hereto, and it shall be incontestable after it has been 
in force during the lifetime of the insured for a pe riod of two years from the date 
of issue except for nonpayment of premium.’ 


If the two-year period, after which the policy became incontestable except for 
nonpayment of premiums, ran for all purposes from November 10, 1930, when the 
$5,000 policy on which suit is brought bore date, the answer set up no defense and 
summary judgment was prope " granted. The trial court = held relying on Mutual 
Ins. Co. v. Hurni Co., 263 U. 167, 44 S. Ct. 90, 68 L. F 235; 3) Ae 1. Ry V2: 
where it was decided that ‘ an of issue” in a clause like 7 one here meant the 
date specified in the policy. Accordingly, if more than two years had elapsed sinc¢ 
the date that the policy bore, though somewhat less than two years had elapsed 
since the date when the policy was delivered, the company could not avoid payment 
on the ground of fraud for the reason that such a defense was barred by express 
agreement of the parties. While in cases where the “date of issue” differs but a few 
days from the date of delivery, the interpretation of the Supreme Court in Mutual 
Ins; Co v.. Harni Co:,263 U.S. 167, 44'S: Ce90: 68 L... Ba. 235. 31 A. L.. KR. 12; 
is entirely justifiable, yet it is a different matter so to construe a noncontestable 
clause as wholly to deprive the insurance company of defenses against new frauds 
perpetrated by the insured. 

[1] It is well settled that, where a policy of life insurance is reinstated as a 
result of fraudulent representations, the contestable period starts to run anew. 
McCormack v. Security Mut. Life Ins. Co., 220 N. Y. 447, 455, 116 N. E. 74; Tatum 
v. Guardian Life Ins. Co. (C. C. A.) 75 F. (2d) 476, 478; State Life Ins. Co. v. 
Spencer (C. C. A.) = 4 (2d) 640, 644; N. Y. Life Ins. Co. v. Seymour (C. C. A) 
45 F.(2d) 47, 48, 73 A. L. R. 1523; Great Western Life Ins. Co. v. Snavely (C. C. A.) 
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206 F. 20, 22, 23, 46 L. R. A. (N. S.) 1056. Otherwise, as Judge Wolverton said 
in the last-mentioned decision, the clause would be “a dead letter in the contract.” 
As was said by L. Hand, J., in Tatum v. Guardian Life Ins. Co. (C. C. A.) 75 
F.(2d) 476, at page 478: “The clause is one of limitation, not a license forever to 
cheat the insurer. * * *” 

2, 3] The answer in the case at bar alleges that the reinstated policy was 
obtained by fraud. The new policy on which the present action is brought came 
into being through the cancellation of that reinstated policy. In other words, the 
consideration furnished by the insured for the new policy, or a large part of it, 
consisted of the surrender of the reinstated policy that had been induced by fraud. 
\ccordingly the new policy is subject to the infirmity of its predecessor and when 
sued on ought to be subject to the same defense as the latter. This is true, even 
though the new policy is not like a renewal policy issued in compliance with obliga- 
tions contained in the old one, such as was before the court in A®tna Life Ins. Co. 
v. Dunken, 266 U. S. 389, 45 S. Ct. 129, 69 L. Ed. 342, but is a new contract. We 
have no more difficulty in treating the words “date of issue” in the clause relating 
to incontestability in the new policy as not covering fraudulent representations 
made to induce the reinstatement of the original policy on which the new policy 
was founded than in treating them as not covering such representations when made 
as an inducement to the reinstatement itself. In either case they can properly relate 
only to representations made to induce the making of the original policy. 

Whether the new policy be viewed as a continuation of the original contract or 
as an entirely independent agreement, it is unreasonable to say that the parties 
intended to bar frauds inducing the reinstatement. The period of limitation should 
not begin to run before the time when the policy was reinstated except as to frauds 
inducing the original policy. Teeter v. United Life Ins. Ass’n, 159 N. Y. 411, 54 N. 
FE. 72; Great Western Life Ins. Co. v. Snavely (C. C. A.) 206 F. 20, 46 L. R. A. 
(N. S.) 1056; State Life Ins. Co. v. Spencer (C. C. A.) 62 F.(2d) 640, 644: N. Y. 
Life Ins. Co. v. Seymour (C. C. A.) 45 F.(2d) 47, 48, 49, 73 A. L. R. 1523. The 
clause rendering the policy incontestable after two years from the “date of issue,” 
in our opinion, covers primarily any fraudulent representations made to induce the 
issue of the original policy, and not representations made in connection with the 
reinstatement, whether they be new representations made to induce the reinstate- 
ment, or reaffirmations of old ones. It would seem to be equally fraudulent to 
obtain the reinstatement of a policy either by the making of new or by the reaffirma- 
tion of old representations that are false. In other words, the reaffirmation con- 
stituted a new fraud. While the old one was barred, the new one, perpetuated 
through the reaffirmance, would not be. 

The judgment for the plaintiff should be reversed, and the case remanded in 
order that the issues raised by the defendant’s answer may be tried and the latter 
may have an opportunity to establish both the falsity of any new representations 
made to induce the reinstatement and the falsity of any of the original representa- 
tions that were reaffirmed. 

Judgment reversed. 


2 


MUTUAL LIFE INS. CO. OF NEW YORK v. STILL. No. 10174. 
Circuit Court of Appeals, Eighth Circuit. Aug. 15, 1935. 
78 Federal Reporter (2d) 748. 
1. INSURANCE. 

Where insurer promises double indemnity for accidental death, clear and pre- 
cise language is necessary to limit coverage of policy to only such death as was 
caused by accident producing no condition recognized as disease. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2, INSURANCE. 

Death caused by degeneration of liver following fall from table held “acci- 
dental,” within life policy, so as to entitle beneficiary to double indemnity as against 
contention that death was caused by disease. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 

Medical evidence as to whether insured’s death was caused by accident or by 
gall-bladder condition held for jury, although part of such evidence conflicted with 
statements made prior to trial. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
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4. INSURANCE. 

Mere fact that insured has disease at time of accident does not prevent recov- 
ery for accidental death under policy if disease has no causal connection with death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

6. INSURANCE. 

In action for double indemnity under life policy, whether insured’s death was 
due solely to accidental injury or to diseased gallbladder held for jury, whose 
finding was conclusive, where medical evidence was conflicting. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

8. INSURANCE. 

Allowance of $1,000 as attorneys’ fee in action to recover double indemnity 
amounting to $5,000 on life policies, where there were two trials and defendant was 
justified in defending case, held not an abuse of discretion, although trial court 
might well have allowed lesser amount, and plaintiff’s application on appeal for 
additional allowance of attorneys’ fees was denied. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

Appeal from the District Court of the United States for the District of 
Nebraska; Thomas C. Munger, Judge. 

Action by Josephine L. Still against the Mutual Life Insurance Company of 
New York. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

David A. Fitch, of Omaha, Neb. (Frederick L. Allen, of New York City, and 
Norris Brown and Ralph M. West, both of Omaha, Neb., on the brief), for appel- 
lant. 

Max Kier and John J. Ledwith, both of Lincoln, Neb., for appellee. 

Before Gardner, Sanborn, and Woodrough, Circuit Judges. 

SANBORN, Circuit Judge. 

This is an appeal from a judgment in an action at law brought by Josephine 
L,. Still, as plaintiff, against the Mutual Life Insurance Company of New York, 
as defendant, to recover double indemnity under two policies of insurance issued by 
the company upon the life of her husband. One of the policies was for $2,000 and 
the other for $3,000, and each of them provided that if there was received at the 
home office of the insurer due proof that the death of the insured resulted directly 
from bodily injury received after the date of issue of the policy, independently and 
exclusively of all other causes, and that such bodily injury was effected solely 
through external, violent, and accidental means, and that such death occurred within 
sixty days after the date of such bodily injury, the Insurance Company would pay 
to the beneficiary double the face of the policy. Each policy also provided that the 
double indemnity for accidental death was not to be payable in the event the insured’s 
death resulted “directly or indirectly from bodily or mental infirmity or disease of 
any sort.” 

The record indicates that many of the facts in this case are not in dispute. The 
insured died on December 27, 1930. The policies were in full force at that time. 
Proofs of death were duly furnished. The insured on November 19, 1930, had an 
accident. In entering a building through a window he stepped upon a table, which 
shot out from under him, throwing him heavily upon his back onto a cement floor. 
He was then about fifty-four years of age, some five feet eight inches tall, and 
weighed approximately one hundred and eighty pounds. He had always apparently 
been well and vigorous and was actively engaged in his business as a roofing con- 
tractor. Immediately after the accident, he had the appearance of being in pain. He 
did not walk naturally, and gave indications that his back was bothering him. He 
did not regain his normal condition of health after the accident. Within a few 
days he became acutely ill and vomited. About a week after the accident a doctor 
was called. The insured lost his appetite and was not as active as formerly, although 
he attended to some business. On December 15, 1930, purple spots were seen on 
his legs and marks on his back. His hands and feet were then swollen, and he was 
taken to the hospital for observation, where he grew steadily worse and finally died 
while undergoing an operation to relieve an accumulation of gas. He died of a 
degeneration of the liver, causing purpura, which appears to be a breaking down of 
the blood vessels resulting in hemorrhages throughout the body. He had a chronic 


inflammation of the gall-bladder and gallstones. This gall-bladder condition was 
apparently of long standing. 
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Upon the trial, which was to a jurv, the three doctors who testified as experts 
for the plaintiff gave it as their opinion that the degeneration of the liver which 
caused the death of the insured was due solely to the accident, and that the chronic 
oP age rg condition neither caused nor contributed to the death. On the other 
hand, the two doctors who testified as experts for the defendant expressed the 
opinion that the liver degeneration was caused by infection from the diseased gall- 
bladder, and not by the accident. All the medical witnesses admitted that there was 
such a thing as traumatic purpura, and such a thing as purpura caused by infection. 
The question of fact in the case, then, was whether the degeneration of the liver 
which was the cause of the death of the insured was due solely to the accident, or 
whether it was caused, in whole or in part, by the gall-bladder condition. 

At the close of all of the evidence, the defendant moved for a directed verdict. 
This motion the court denied. The only issue of fact was clearly and concisely 
submitted to the jury, and they found for the plaintiff. . 


The court below, pursuant to a statute of Nebraska, allowed the plaintiff $1,000 
as a reasonable attorneys’ fee, and the judgment was thereupon entered from which 
this appeal is taken. 

He questions are presented: 

. Was the defendant entitled to a directed verdict? 

Was it error for the court to refuse certain instructions requested by the 
de jinn ant ? 

3. Was the allowance of $1,000 as an attorneys’ fee excessive? 

The defendant argues that, under the terms of its policy, even if the acci- 
dent was the sole cause of the degeneration of the liver which resulted in the 
insured’s death, still it (the defendant) was not liable for double indemnity, since 
the degeneration of the liver was a disease and therefore the death was one which 
resulted “directly or indirectly from bodily * * * infirmity or disease.” 


[1, 2] The language of the policy upon which the defendant relies does not 
warrant this construction. It is, we think, to be regarded merely as additional 
notice to the insured that the double indemnity provision of the policy relates only 
to death the sole proximate cause of which is an accident, and that double indemnity 
will not be paid where a disease not caused by the accident is, in whole or in part, 
responsible for the death. The language cannot be regarded as excluding from 
double indemnity coverage a death resulting from a disease directly and solely 
caused by an accident, such, for instance, as death from peritonitis following and 
caused by a gunshot wound. After having promised double indemnity for acci- 
dental death, it would take clear and precise language to limit the coverage of the 
policy to only such a death as was caused by an accident which produced no condi- 
tion recognized as disease. This question must be ruled against the defendant upon 
the authority of the following cases: Kerns v. A®tna Life Ins. Co. (C. C. A. 8) 
291 F. 289, 292; A&tna Life Ins. Co. v. Allen et al. (C. C. A. 1) a F.(2d) 490, 494; 
National Masonic Acc. Ass’n of Des ‘ens v. Shryock (C. C. A. 8) 73 F. 774, 775; 
Western Commercial Travelers’ Ass’n v. Smith (C. C. A. 8) 85 F. 401, 404, 40 
I. R. A. 635: Preferred Accident Ins. Co. of New York v. Combs (C. C. A. 8) 
76 F.(2d) 775, 780; Standard Accident Ins. Co. v. Rossi (C. C. A. 8) 35 F.(2d) 
667, 672; Travelers’ Ins. Co. of Hartford v. Melick (C. C. A. 8) 65 F. 178, 27 

A. 629. 

The cases of Lincoln National Life Ins. Co. v. Erickson (C. C. A. 8) 42 F.(2d) 
997, and Connecticut General Life Ins. Co. of Hartford, Conn. v. Allen (C. C. A. 8) 
64 F.(2d) 840, relied on by the defendant, are not in conflict with the view we 
have expressed. Those cases dealt with the sufficiency of the evidence to prove 
that accidental injury was the cause of death. 

[3] The defendant’s second contention is that the verdict cannot stand, because 
the only inference which can properly be drawn from the evidence is that the gall- 
bladder condition was either the sole or a contributing cause of death. The founda- 
tion for the contention is mainly that two of the plaintiff's experts had, prior to 
the time of trial, expressed opinions that the gall-bladder condition either caused or 
contributed to the death of the insured. Upon the trial they said that further con- 
sideraion and study had caused them to change their views. The fact that their 
testimony on the trial was in conflict with testimony or statements previously given 
by them had a bearing only upon the credibility of these witnesses and the weight 
of their evidence, which were for the jury to pass upon. New Amsterdam Casualty 
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Co. v. Iowa State Bank (C. C. A. 8) 1 F.(2d) 196, 198; Yellow Cab Co. of Phila- 
delphia v. Kelly (C. C. A. 3) 62 F.(2d) 1032, 1033. 

[4] The mere fact that an insured has a disease at the time of an accident does 
not prevent a recovery for accidental death if the disease has no causal connection 
with the death. Metropolitan Life Ins. Co. v. Siebert et al. (C. ae A. 8) 72 F.(2d) 
6, 7; Preferred Accident Ins. Co. of New York v. Combs (C. C. A. 8) 76 F.(2d) 
775, 780, supra. The death of a tubercular insured beneath ies wheels of a train 
would be an accidental death, and not one caused, directly or indirectly, by tuber- 
culosis. 

[5] In this case, the expert testimony was directly in conflict. The court below 
could not say, nor can we say, that it conclusively appears from the medical evi- 
dence that the degeneration of the insured’s liver was not due to the accident, but 
was caused, in whole or in part, by infection from the gall-bladder. The existence 
of the disease and the causes of the disease were medical questions. United States 
v. Clapp (C. C. A. 2) 63 F.(2d) 793, 794; AXtna Life Ins. Co. of Hartford, Conn. 
v. Kelley (C. C. A. 8) 70 F.(2d) 589, 593, 93 A. L. R. 471. 

[6] Whether the death of the insured was caused solely by the accident or 
wholly by the diseased gall-bladder, or partly by the accident and partly by the 
diseased gall-bladder, was, under the evidence, clearly for the jury to determine, 
and the jury’s finding is conclusive. Atchison, T. & S. F. Ry. Co. v. Condos (C. C. 
\. 8) 30 F.(2d) 669, 671; Illinois Power & Light Corporation v. Hurley et al. 
(C. C. A. 8) 49 F.(2d) 681, 686; Concordia Fire Ins. Co. of Milwaukee v. Com- 
mercial Bank of Liberty, Mo. (C. C. A. 8) 39 F.(2d) 826, 830: Preferred Accident 
Ins. Co. of New York v. Combs (C. C. A. 8) 76 F.(2d) 775, 784, supra. 

The defendant complains of the refusal of three requested instructions. The 
substance of the first request was that the jury be instructed that if the insured, 
at the time of his death and prior thereto, was suffering from a disease of the gall 
bladder which was not caused or brought about by the alleged accident, and which 
disease contributed in some degree to his death, the verdict should be for the 
defendant. The substance of the second request was that the jury be instructed 
that the fact that the insured sustained an accident on the 19th day of November, 
1930, and thereafter became ill and died, does not of itself prove that his death was 
caused by accident. The substance of the third request was that the jury be charged 
that if the insured was suffering from a diseased condition not the result of his 
accident, which diseased condition contributed in even the slightest degree to his 
death, although not the principal contributing cause thereof, the plaintiff could not 
recover. 

The court charged the jury as follows: “Now, upon the principal issue that I 
have referred to, in order for the plaintiff to recover upon the double indemnity 
provision of the policies, the burden of proof is on the plaintiff in this case to 
prove by a preponderance of the evidence that the death of Joseph H. Still was the 
result of a bodily injury effected solely through external, violent and accidental 
means, and that such death occurred within sixty days after the date of the bodily 
injury, and that such bodily injury resulted in the death of Mr. Still, and that 
nothing else either caused or contributed in any degree to the death, and unless the 
plaintiff has sustained such a burden of proof your verdict should be for the defend- 
ant. If Mr. Still sustained an accident, but at the time it occurred he was suffering 
from a pre-existing disease or bodily infirmity, and if the accident would not have 
caused his death if he had not been affected with the pre-existing disease or infirmity, 
but he died because the accident aggravated the effects of the pre-existing disease or 
bodily infirmity, or because the pre-existing disease aggravated the effects of the 
accident, then the defendant would not be liable under the double indemnity pro- 
vision of the policies, because in such a case the death would be caused partly by 
disease and partly by accident. But even if the death was caused by a disease, 
which disease was not the result of any other bodily infirmity or disease in existence 
at the time of the accident, but which disease was itself caused by the external, 
violent and accidental means which produced the bodily injury, the defendant would 
be liable to pay the double indemnity because in such case the disease was the effect 
ot the accident.” 

[7] This instruction clearly, concisely, completely, and accurately presented to 
the jury the only question of fact in this case. It covered, so far as was neces- 
sary, the instructions requested by the defendant. The court might have told 
the jury that the mere happening of the accident, followed by the death of Mr. 
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Still, was not sufficient to justify a verdict, but was not required to do so. The 
plaintiff was not claiming the right to recover because of the proof of those facts 
alone, and the court had informed the jury exactly what she was required to prove 
before she could have a verdict. 

[8] 3. The contention is that the allowance of $1,000 as an attorneys’ fee was 
excessive. The defendant was entirely justified in defending this case. It could 
hardly have done otherwise, in view of the death certificate, the proofs of loss, 
the report of the physician who performed the autopsy, and the first opinions of the 
attending physicians, all of which indicated that the gall-bladder condition had 
at least contributed to the death. There were two trials, the first of which resulted 
in a disagreement. The defendant never disputed its liability for the face of the 
policies, so that $5,000 was the entire amount in controversy. While we are not 
fully convinced that the allowance to the plaintiff of $1,000 as an attorneys’ fee 
constituted an abuse of discretion, we think the court below might well have 
allowed a lesser amount. By denying the plaintiff’s application to this court for an 
additional allowance for attorneys’ fees on this appeal, we think any possible 
injustice done to the defendant in this regard will be corrected. 

The application of the plaintiff for additional attorneys’ fees is denied, and the 
judgment appealed from is affirmed. 


VIGLAS v. NEW YORK LIFE INS. CO. No. 3012. 
Circuit Court of Appeals, First Circuit. July 13, 1935. 
78 Federal Reporter (2d) 829. 
1. INSURANCE. 


Mere refusal, under mistake or misunderstanding as to matters of fact or 
on erroneous construction of disability clause of life policy, to pay monthly 
benefit when due is sufficient to constitute breach of that provision, but it does 
not amount to renunciation or repudiation of policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. 

Where insurer refuses to make monthly payments under disability clause of 
life policy and refuses to waive premiums and wrongfully lapses policy for non- 
payment of premiums, insured may recover damages equivalent to value to him 
of policy which was broken, notwithstanding insured’s right to receive further 
disability payments rests on certain conditions to be performed by him and fact 
that insurer’s obligation is only to pay money does not prevent the assessment 
of damages for entire value of policy, including future payments. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from the District Court of the United States for the District of 
Massachusetts; Hugh D. McLellan, Judge. 

Action by Demetrios P. Viglas against the New York Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Judgment reversed and case remanded with directions. 

Harris J. Booras, of Boston, Mass. (John A. Edgerly, of Boston, Mass., on 
the brief), for appellant. 

F. H. Nash, of Boston, Mass. (John Barker, Jr., of Boston, Mass., on the 
brief), for appellee. 

Before Bingham, Wilson, and Morton, Circuit Judges. 

Moron, Circuit Judge. 

_ This is an appeal from a judgment for the defendant which was entered 
aiter a demurrer to the plaintiff’s declaration had been sustained by the District 
Judge. The question presented is whether the plaintiff’s declaration in its final 
form stated a cause of action within the jurisdiction of the federal court. There 
was the necessary diversity of citizenship. 

In count I of the declaration the plaintiff claimed $1,408, as the cash sur- 
render value of the policy in question at a future date. This amount is less than 
the jurisdictional requirement. The parties correctly assumed that there is no 
jurisdiction in the federal court unless count II stated a good cause of action. 
This count is as follows: 

“The plaintiff says that on or about the seventh day of February, 1927, he 
entered into a contract of insurance with the defendant, a copy of which policy of 
insurance is filed herewith and marked ‘Exhibit A.’ That, as appears by said con- 
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tract, the plaintiff was to pay the defendant the sum of $76 annually as premium, 
in semi-annual payments of $38 each on the seventh days of February and August 
of each year, for a period of twenty years, or until death, or until the happening of 
total disability, as therein provided; that the face amount of said policy was $2,000: 
that under the terms of said contract the plaintiff was to pay premiums for twenty 
years, which premiums were to be waived by the company in accordance with cer- 
tain provisions in said contract; the policy was to be in full force and effect during 
the entire life of the plaintiff; that the plaintiff, at his election, after the policy 
was in effect for three years, could claim the cash surrender value of the policy as 
therein provided. : 

“The plaintiff further says that on or about September 11, 1931, he became 
permanently and totally disabled within the terms and provisions of the contract; 
that in addition to his being totally and permanently disabled, as provided in the 
first clauses of the total and permanent disability section of said contract, the plain- 
tiff says he lost the total and irrecoverable use of one hand and one foot; that 
because of said total and permanent disability, of which the plaintiff made due 
proof, the defendant commenced paying the plaintiff disability benefits on October 
11, 1931, at the rate of $20 per month, in accordance with said contract, and con- 
tinued paying said monthly benefits up to and including July 11, 1933, and gave 
the plaintiff statements waiving the payment of the premiums due on February 7, 
August 7, 1932, and February 7, 1933; that on or about September 1, 1933, the 
defendant refused to make the monthly payment due August 11, 1933, and refused 
to waive the semi-annual premium due August 7, 1933, asserting to the plaintiff 
as its ground for such refusal that since it appeared to the defendant that for 
some time past the plaintiff had not been continuously totally disabled within the 
meaning of the disability benefit provision of the policy, the defendant would make 
no further monthly disability payments, and that the premiums due on and after 
August 7, 1933, would be payable in conformity with the terms of the contract. 
Upon the expiration of the days of grace after August 7, 1933, for the payment 
of the semi-annual premium, the defendant, on or about September 19, 1933, 
declared the policy as lapsed upon its records, the premiums not having been 
waived by the defendant nor paid by the plaintiff. That thereupon, the plaintiff 
having been continuously, from September 11, 1931, totally and permanently dis- 
abled, and also being then totally and permanently disabled within the provisions 
of the contract, and that he having on his part complied with, was complying with 
and was ready and willing to comply with in the future, all the conditions, obliga- 
tions and terms of said contract, which were by him to be observed, complied with 
and performed, elected to treat said wrongful refusal of the defendant to per- 
form its obligations under said contract as a repudiation and renunciation of the 
entire contract, which relieved the plaintiff from his obligations thereunder. The 
plaintiff further says that he is no longer an insurable risk and cannot procure 
another policy to take the place of the contract so repudiated by the defendant, and, 
further, that his total and permanent disability as defined within the provisions 
of the contract will continue for the rest of his life. 

“That on or about the date of said wrongful breach of the contract by the 
defendant the plaintiff had an expectancy of life, in accordance with the Ameri- 
can Table of Mortality, of thirty-six years, and that as of said date of the defend- 
ant’s breach the defendant owed to the plaintiff the sum of $15,900 damages for 
breach of the total and permanent disability provisions, in accordance with the 
following schedule: 
“Item 1. 39 months disability from July 11, 1933, at $20 per month 780.00 
“Item 2. For the next 60 consecutive months after the first period, at $30 

per month, 
“Item 3. 333 months of disability next after thé previous periods, at $40 

per month, . ; $13,300.00 


The defendant’s demurrer is as follows: 


_“The facts alleged do not support the plaintiff's conclusion that upon the 
defendant’s assertion that, the plaintiff being no longer totally and permanently 
disabled within the terms of the policy, it would not continue to make the montiily 
payments and waive the semi-annual premiums, thereupon the plaintiff acquired a 
right to recover from the defendants forthwith the aggregate of all benefits which 
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would bé payable to him if he should live out a normal expectancy under the Mor- 
tality Table while continuously totally disabled. 

“The facts alleged show a right in the plaintiff only to sue for monthly instal- 
ments claimed to be already due and for premiums which he claims ought to have 
been waived, prior to the date of the writ, and a right in equity if seasonably exer- 
cised to restrain the defendant from declaring the policy lapsed for non-payment 
of premiums. 

“Wherefore the declaration sets forth a cause of action only for payments 
under the contract between the date as of which the defendant ceased to continue 
monthly payments and waiver of premiums namely, July 11, 1933, and the date 
of the writ, namely, November 9, 1933, as follows: The payments of $20 each 
claimed by the plaintiff to be due on August 11, September 11 and October 11, 
1933, and waiver of the semi-annual premium of $38 due August 7, 1933, a total 
of $98, which is a sum beneath the jurisdiction of this court.” 

[1] The law on this subject has recently been stated in Mobley -v. New York 
Life Insurance Co., 55 S. Ct. 876, 878, 79 L. Ed. —, May 27, 1935: “Mere refusal, 
upon mistake or misunderstanding as to matters of fact or upon an erroneous con- 
struction of the disability clause, to pay a monthly benefit when due is sufficient to 
constitute a breach of that provision, but it does not amount to a renunciation or 
repudiation of the policy.” Butler, J. See, too, Daley v. Peoples’ Bld&., eta, 
Ass’n, 178 Mass. 13, 18, 59 N. E. 452, and Indiana Life Endowment Co. v. Reed, 
54 Ind. App. 450, 103 N. E. 77. On the other hand, “repudiation by one party, to 
be sufficient in any case to entitle the other to treat the contract as absolutely and 
finally broken and to recover damages as upon total breach, must at least amount 
to an unqualified refusal, or declaration of inability, substantially to perform 
according to the terms of his obligation.” Mobley v. New York Life Ins. Co., 55 
S. Ct. 876, 878, 79 L. Ed.—, Butler, J., citing authorities. See, too, Pierce v. Tenn. 
Coal, Iron, ete., Co., 173 U. S. 1, 19 S. Ct. 335, 43 L. Ed. 591; Lovell v. St. Louis 
Mutual Ins. Co., 111 U. S. 264, 4 S. Ct. 390, 28 L. Ed. 423; Parker v. Russell, 133 
Mass. 74. 

[2] As we construe the declaration, it alleges a complete and unqualified denial 
by the defendant of all liability on the policy. It states that the defendant not 
only refused to pay benefits due, but wrongfully lapsed the policy for nonpayment 
of premiums. An unconditional lapsing of the policy was a complete termination 
of it and a denial by the defendant of any further liability on it. There is no alle- 
gation that the defendant recognizes any further rights of the plaintiff in the 
policy, or any further liability upon it. The facts alleged are essentially different 
from those in the Mobley Case where it was held that the evidence did not show 
repudiation of the policy or a complete denial of liability on it by the company. 
On the allegations of the declaration we are of opinion that the plaintiff was 
entitled to maintain the action and, if the lapsing was found to be a complete and 
unqualified denial by the defendant of any further liability on the policy and was 
unjustified that the plaintiff would be entitled to recover damages equivalent to 
the value to him of the contract which was broken. See Day 4 Conn. General 
Life Ins. Co., 45 Conn. 480, 29 Am. Rep. 693; Merrick v. Northwestern Nat. Life 
Ins. Co,, 124 Wis. 221, 102 N. W. 593, 109 Am. St. Rep. 931; Indiana Life Endow- 
ment Co. v. Reed, 54 Ind. App. 450, 103 N. E. 77; and O’Neill v. Supreme Coun- 
cil, 70 N. J. Law, 410, 57 A. 463, 1 Ann. Cas. 422 (Pitney, J.), in all of which it 
was said that on unjustified repudiation of a policy of insurance by the defendant 
company, the plaintiff might recover the value of the policy at the time when it 
was declared forfeited. 

The doctrine of anticipatory breach which was discussed in argument has no 
application to the facts stated in the declaration. That doctrine, strictly stated, 
applies to situations in which the parties have made a bilateral executory contract 
looking to performance by each in the future and before the time for perform- 
ance arrived one party notified the other that he will not go on. Roehm v. Horst, 
178 U. S. 1, 20 S. Ct. 780, 44 L. Ed. 953, holds that an action against the repudiating 
party lies immediately, before time for his performance has arrived; and Daniels 
v. Newton, 114 Mass. 530, 19 Am. Rep. 384, holds the contrary. Here the time for 
performance by the defendant had arrived and there was both a present breach 
and a complete repudiation of the entire contract. In Pierce v. Tenn., etc., Co 
supra, repudiation by the defendant of an agreement by it to pay the plaintiff, who 
had been injured, stated monthly payments as long as his disability should con- 
tinue, coupled with nonpayment of sums due, was held to warrant the assessment 
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of damages equivalent to the value to the plaintiff of the broken contract. In 
Lovell v. St. Louis Mutual Ins. Co., 111 U. S. 264, 4 S. Ct. 390, 28 L. Ed. 453, 
where the defendant company went out of business and transferred its assets to 
a new company, it was held that “the complainant had a right to consider it (the 
policy) as determined by the act of the company, and to demand what was justly 
due to him in that exigency. Of _ = think there can be no doubt.” Bradley, 
J., 111 U. S. 264, page 274, 4 S. Ct. 395. Here the company’s act in lapsing 
the policy was, on the allegations, a cmedies of it by the company. In Par- 
ker v. Russell, 133 Mass. 74, failure by the defendant to make any payments for 
about two years on a contract to support the plaintiff during the latter’s life was 
held to warrant a finding that the entire contract was broken and an assessment 
of damages equivalent to the value of the contract to the plaintiff. 

The principle of those decisions applies to the present case. We perceive no 
sufficient reason why life insurance contracts should stand on any different or 
exceptional footing. For obvious reasons, the continuance of a recognized con- 
— obligation by the company may be of importance to the insured (Roehm 

Horst, supra), especially where as in this case the obligation is for the regular 
siihinia of stipulated sums. If as is here alleged the insured has become uninsur- 
able, the wrongful repudiation of the policy by the insurance company may be a 
matter of the utmost gravity. The proposition that, if a contract, made upon an 
executed consideration to pay an annuity, is broken by the refusal to pay the, 
installments due and is completely repudiated by the promisor, the person entitled 
to the annuity has no redress except to bring actions for the installments as they 
become due, does not commend itself to us although several cases cited in Mobley 
v. N. Y. Ins. Co., 74 F.(2d) 588 (C. C. A. 5) have so held. With respect to war 
risk insurance cases, also referred to in the Mobley opinion, in those that have 
come under our notice the issue has generally been whether the insured brought 
himself within the terms of the policy. In few if any cases did the government 
repudiate or disavow the contract. 

The fact that the plaintiff’s right to receive further payments rested on cer- 
tain conditions to be performed by him does not bar the recovery of damages. 
They are allowed in many cases of that character. Pierce v. Tenn., etc., Co., 173 
U. S. 1, pages 14 to 16, 19 S. Ct. 335, 43 L. Ed. 591. Nor does the fact that the 
defendant’s obligation was only to pay money prevent the assessment of damages 
for the entire value of the contract including future payments, as the cases above 
referred to illustrate. Commercial paper stands on a special footing as was said 
in Roehm v. Horst, 178 U. S. 1 at page 17, 20 S. Ct. 780, 44 L. Ed. 953. 


The declaration asserts a claim based on the plaintiff’s expectation of life 
according to the standard mortality tables. If such tables are admissible when 
the life in question is that of a person totally disabled and uninsurable, which is 
a question to be decided in the first instance by the trial judge and on which we 
express no opinion, plainly they are only evidence to be considered in connection 
with all the other evidence in estimating the value to the plaintiff of the contract 
which was broken. 


The judgment of the District Court is reversed and the case is remanded to 
that court for further proceedings not inconsistent with this opinion; the appellant 
recovers costs of appeal. 


KAEPPEL v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 5524. 
Circuit Court of Appeals, Third Circuit. July 8, 1935. 
78 Federal Reporter (2d) 899. 
1. INSURANCE. 


Where participating life policy gave insured option of applying dividends 
toward payment of premiums, insurer held required to give notice to insured of 
amount of dividend apportioned to his policy before forfeiting it for nonpayment 
of premium, notwithstanding insured had not exercised his option to have dividend 
so applied. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. 

When insurer has regularly and customarily given notice to insured of amount 

of dividend, apportioned to his life policy, insurer cannot forfeit policy for non- 
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payment of premium until it has given notice to insured of the amount of dividend, 
or informed him that insurer has abandoned that custom or practice. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; William H. Kirkpatrick, Judge. y 

Action by Robert E. Kaeppel against the Mutual Life Insurance Company of 
New York. Judgment for defendant, and plaintiff appeals. 

Judgment reversed, and cause remanded, with directions. 

Sabato M. Bendiner, Irvin Bendiner, and N. S. Winnett, all of Philadelphia, 
Pa., and William H. Schneller, of Allentown, Pa., for appellant. 

Arthur G. Dickson, of Philadelphia, Pa. (Frederick L. Allen, of New York 
City, of counsel), for appellee. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Davis, Circuit Judge. 

This is an appeal from a judgment of the District Court against the plaintiff 
in a suit to recover on an insurance policy, forfeited for the nonpayment of the 
premium, and the question is whether or not the company could forfeit the policy 
without giving notice to the insured of the amount of the dividend. 

The Mutual Life Insurance Company of New York issued its policy insuring 
the life of Charles W. Kaeppel, father of plaintiff, on September 5, 1922, for $20,- 
000 on a ten-year term policy. The annual premium was $405.60. It had been paid 
each year for nine years, so that there was only one premium to be paid, the one 
in question, before the expiration of the policy. If the insured had died at any 
time during the term of the policy, while it was in force, the beneficiary, who is 
the plaintiff in this case, would have received the amount of the policy of. $20,000. 

Among other things the policy provided that: “The policy shall participate in 
the surplus of the Company and the proportion of the surplus accruing herein shall 
be ascertained and distributed * * * at the end of the second and of each subse- 
quent policy-year.” 

It further provided that: 

“At the option of the Insured each such dividend shall be either * * * 

“(1) Paid in cash; or 

“(2) Used toward the payment of any premium, if the above specified period 
of grace for such premium has not expired and if the remainder of the premium is 
duly paid.” 

On August 18, 1931, the insured wrote the company asking if there was “any 
value in the policy to my benefit which I could use in paying the premium falling 
due September 5th next.” Two days later, on August 20th, the company, answering, 
said: “Replying to your letter of August 18th I am inclosing notice of the premium 
due September 5, 1931 on your policy, No. 3,043,427 and dividend voucher. It will 
be satisfactory if we receive your remittance on or before October 6, 1931, as the 
Grace Period will expire on that date. I wish to advise you that there is no loan 
value on your policy. The policy is written on the ten-year term plan and a term 
policy has no loan or cash value.” 

_. The secretary of the insured, who regularly handled his mail, testified that the 
dividend voucher was not in the letter when it was received. Apparently nothing 
further was done in the matter. The 31 days of grace on the policy expired on 
October 6, 1931. Six days later, October 12, 1931, the insured died. The defend- 
ant refused to pay the policy on the ground that it lapsed or was forfeited at the 
close of the day of October 6, 1931. The plaintiff says that it did not lapse on 
that day because the defendant in not furnishing the insured with the amount of 
the dividend, which the policy had earned, waived its right to forfeit or lapse the 
policy until it had informed the insured of the amount of the dividend so that he 
would know how much in addition to the dividend he would have to pay in order to 
Satisfy the premium. 

_ The case was tried to the court and jury. At the conclusion both sides asked 
tor binding instructions. The court thereupon dismissed the jury, took the case 
under advisement, and thereafter rendered a verdict for the defendant and entered 
judgment thereon. 

The case is here on appeal from that judgment. The defendant says that since 
the verdict found by the trial judge has the force and effect of a verdict by a jury, 
the facts found by him must be sustained if there is any evidence to support them. 
It infers that the court found that the dividend voucher giving the amount of the 
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dividend was inclosed in the letter, for that is the disputed fact upon which, under 
the law, the right to a verdict depends. It further contends that even if the 
voucher was not in the letter the company was not required, as a matter of law, 
to notify the insured of the amount of the dividend before forfeiting the policy. 

As to the inference that the learned trial judge found that the voucher was 
inclosed in the letter, the company was mistaken. While the judge did not expressly 
find facts as such under the head of “Findings of Fact,” yet, as we read his opinion, 
he did find as a fact that the voucher was not inclosed in the letter. He said in his 
opinion on page 143, “although the letter (of August 20, 1931, of the company to 
the insured) stated that a dividend voucher was inclosed, none was found in the 
letter when it was received by the insured.” 

As to the right of the defendant to forfeit the policy, the learned trial judge 
said: “Where the obligation of the insured in respect of a premium payment is to 
pay only a balance left after deducting from the premium the amount of an unascer- 
tained dividend, it is necessary for him to know how much that dividend is so that 
he may subtract it and send the correct amount. He has no way of getting this 
knowledge except through the Company. It was not an unreasoable judicial rewrit- 
ing of the contract to hold that it implied a term that the company must give notice 
of the amount of the dividend or waive its right to declare a forfeiture for nonpay- 
ment of the premium.” But after thus stating the general rule, he limited it by a 
condition to the effect that it applies only when the insured has exercised his option, 
reserved in the policy, to have the dividends applied to the reduction of the pre- 
mium; that then, and then only, a definite obligation arises on the part of the com- 
pany to notify the insured of the amount of the dividend before forfeiting the policy. 
If the rule is thus limited, the insured did not bring himself within that limitation 
and the judgment was right, but the text-writers and the cases generally do not 
support this limitation. 

Couch on Insurance, vol. 3, § 667, p. 2192, says: “If the amount of the premium 
is uncertain, as for instance, where the insured is entitled to have dividends 
credited thereon, so that he is dependent upon notice for knowledge of the sum due, 
which notice the insurer has been accustomed to give, * * * an obligation rests upon 
the company to give notice as a condition precedent to forfeiture or suspension, or 
the depriving of a member of good standing, and the failure to pay, through the 
fault or otherwise of those obligated to send notice, does not affect the right of the 
insured.” 

Richards on Insurance (4th Ed., 1932), in the section entitled “Payment of 
Premiums,” on page 622, reached the same conclusion. He says: “* * * where 
dividends are applicable to reduce the amount due for premiums the burden is 
upon the insurer, before claiming forfeiture, to give notice of the amount of the 
balance payable by the insured.” 

William R. Vance, professor of Law at Yale, in his book on Insurance, page 

297 (2d Ed., 1930), says that the insured by accepting a policy containing a condi- 
tion of forfeiture agrees that his rights thereunder shall become defeasible if he 
fails to pay the specified premium at the times therein designated and under such 
circumstances there does not rest upon the insurer any legal obligation to be the 
keeper of the insured’s interest by giving him notice of the agreed time of pay- 
ment, but the insurer may, and usually does, give notice. But he further says that: 
“The insured cannot be required to pay a premium until he has knowledge of the 
amount payable. Therefore, when the policy stipulates that all dividends appor- 
tioned to such policy may be applied in payment of premiums due thereon, the 
insured cannot be in default for non-payment until he has notice of the balance 
due.” 

Mr. Justice Clark spoke for the Supreme Court of New Hampshire in the case 
of Eddy v. Phoenix Life Insurance Company, 65 N. H. 27, 18 A. 89, 23 Am. St. 
Rep. 17, on this question as follows: “When the insured shares in the profits, and 
at the time when the annual premium becomes due cannot know what amount he 
will be required to pay the company, the insurers cannot insist on a forfeiture until 
they give the insured notice of the amount he is required to pay. 

In the case of Owen v. New York Life Insurance Company, 126 Miss. 878, 89 
So. 770, 772, 17 A. L. R. 1225, the court said: “The insured could not know the 
amount of these dividends, as this information was peculiarly within the exclusive 
knowledge of the company, which had full control in the matter of dividends. 
Under these circumstances it was clearly the duty of the company to notify the 
insured of the amount of the dividend, in order that he might know the amount in 





Life] Kaeppel v. Mutual Life Ins. Co. of New York 267 


cash he was required to pay to discharge the premium, and if this notice was not 
given the company thereby waived the prompt payment of the premium and cannot 
declare a forfeiture. This view, we think, is founded upon reason and is supported 
by the great weight of authority.” 

In Union Central Life Insurance Company v. Caldwell, 68 Ark. 505, 58 S. W. 
355, 361, the court laid down the following rule: “The authorities also establish 
the rule that it is the duty of the company, before taking a forfeiture for default 
in the payment of a maturing obligation, to notify the assured or beneficiary of the 
amount of declared dividends, where such dividends are insufficient to meet the 
obligation. * * * These principles are founded upon reason and common fairness 
and honesty, and they will have application wherever it becomes necessary to pre- 
vent a forfeiture, which is favored neither in law nor equity.” 

In Reed v. Bankers’ Reserve Life Insurance Company (C. C.) 192 F. 408, 411, 
the court said: “The policy in this case was therefore clearly forfeited by its own 
terms, prior to the death of the insured, unless the forfeiture was waived by fail- 
ure on the part of the company to notify the insured of the amount of the dividend 
to which she became entitled on January 1, 1911, prior to the maturity of the note, 
to the end that she might know the amount which she was required to pay. That 
the right of the company to claim a forfeiture was thus waived seems to be 
established by the authorities.” 

In the case of Phcenix Mut. Life Insurance Company v. Doster, 106 U. S. 30, 
38, 1 S. Ct. 18, 25, 27 L. Ed. 65, the Supreme Court said that where the amount of 
the premium was fixed and the insured knew the exact amount which he had to 
pay to prevent forfeiture of the policy, he was not entitled to notice, but where 
dividends were not fixed in amount and were available to reduce the premium, the 
rule was different, which it stated as follows: “Whether the company, in any par- 
ticular year, declared dividends, and what amount was available in reduction of the 
premium, were facts known, in the first instance, only to the company, which had 
full control of the matter of dividends. It certainly was not contemplated that 
the insured should every year make application, either at the home office, or at the 
office of its general agent in Chicago, in order to ascertain the amount of dividends. 
The understanding between the parties upon this subject is, in part, shown by the 
practice of the company. Independently of that circumstance, and waiving any 
determination of the question whether the forfeiture was not absolutely waived by 
the act of the general agent, in sending notice to the insured after the day fixed 
for the payment of the premium due September 20, 1876, it was, we think, the com- 
pany’s duty, under any fair interpretation of its contract, having received informa- 
tion as to the post-office of the insured, to give seasonable notice of the amount of 
dividends, and thereby inform him as to the cash to be paid in order to keep alive 
the policy.” 

[1] Under these authorities, if the insured “shares in the profits,” if he is 
“entitled” to have the dividends “applied” or “credited” to the reduction of pre- 
miums, if the dividends “may,” not “must,” be applied to the payment of the pre- 
mium, it is necessary, in such cases, for the company to give notice to the insured 
of the amount of the dividends before it may forfeit the policy for the nonpayment 
of the premiums, and this right, option (2) of the policy in question gave him. 
We are aware that the Superior Court of Ohio in Manhattan Life Insurance Com- 
pany v. Smith, 44 Ohio St. 156, 5 N. E. 417, 58 Am. Rep. 806, in an identical, sup- 
posititious case uttered dictum to the contrary, but that is not in accord with the 
great weight of authority and sound reason. 

The test, therefore, which requires an insurance company in a participating 
policy to give notice to the insured of the amount of the dividend apportioned to his 
policy before forfeiting it for the nonpayment of the premium, is the existence or 
reservation of an option in the policy giving him the right to apply the dividends 
toward the payment of the premium. In the policy under consideration that option 
was reserved to the insured, and in consequence a duty arose on the part of the 
company to give notice to him. This duty it had performed every year until the 
last one of the term. Under these circumstances the company could not forfeit the 
policy for the nonpayment of the premium and defend the action on that ground. 
So far as the rights of the insured are concerned, it makes no difference whether 
or not the notice was left out of the envelope by mistake. The insured was entitled 
to notice so that he would know how much he would have to pay in addition to the 


dividend in order to satisfy the premium and keep the policy alive and this he did 
not receive. 
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[2] But regardless of the right reserved to the insured in the policy itself, 
text-writers and decisions generally hold that when the company has regularly 
and customarily given notice to the insured of the amount of the dividend, it 
cannot forfeit the policy for the nonpayment of the premium until it has given 
notice to him of the amount of the dividend, or informed him that it has 
abandoned that custom or practice. 


Couch says that: “Where he is not otherwise entitled to notice, the greater 
number of the decisions apparently support the proposition that an insurance 
company, which adopts and uniformly adheres to the custom or practice of giv- 
ing notice of payments for such a length of time as leads those insured to believe 
notice will be given, cannot declare a forfeiture without giving notice, or without 
previously advising the persons who have relied upon receiving notice that the 
custom will be or has been discontinued.” Volume 3, p. 2193. 

May on Insurance, vol. 2, § 356, (a), says that: “* * * where from the course 
of dealing between the parties the insured has a right to believe that notice 
will be given to him of the amount due and the time it is to be paid, the company 
cannot in the absence of such notice set up the failure to pay.” 

In Phoenix Mut. Life Insurance Company v. Doster, supra, it was provided 
in the policy that the dividends set apart to the insured be applied in the discharge, 
pro tanto, of the annual premiums which were to be paid on September 20th of 
each year. Notice of the amount of the dividends had been sent to the insured 
for the years 1872, 1873, 1874, and 1875, and the premiums had been paid, but not 
until several days after they had been due. The insured had changed his address 
in September, 1875, and this the company knew, but it did not send the customary 
notice to the insured for 1876 until October of that year and it did not reach the 
son of the insured until October 6th, just before his father lost his life in an 
accident. The company forfeited the policy and resisted the payment thereof on 
the ground that the policy had lapsed or was forfeited. Suit was brought on the 
policy, and the charge of the trial court was summarized by the Supreme Court 
as follows: “After stating that by the terms of the policy the premiums could be 
paid either at the home office or to an agent of the company, producing the proper 
receipt, and that by the terms of the application, which was the basis of the con- 
tract of insurance, the annual dividends due the insured could be applied in dis- 
charge of premiums, the court instructed the jury that if they found from the 
evidence that it had been the invariable custom of the company to transmit to the 
insured, by mail or by its local agent, a statement of the amount of the premium 
due, after deducting the dividend, with a notice of the time when, the place where, 
and the person to whom, the premium could be paid, then the insured had good 
reason to expect and rely on such statement, and notice being sent to him; and that 
if the insurance company, by its managing agent, had notice of the post-office 
address of the insured before the usual time of sending out notice, but failed and 
neglected to transmit such statement and notice to the insured at his post-office 
address until the fourth day of October, and the same did not reach him, or the 
payees in the policy, until October 6th, and that the insured or payees were ready 
and waiting to pay said premium when the notice and statement should be received, 
and by reason of such failure of the company to send the notice and statement, 
and by reason of that alone, the premium due in September, 1876, was not promptly 
paid * * * then the policy did not lapse or become forfeited, notwithstanding the 
premium was not paid on the day named in the policy, and in the life-time of the 
insured.” This charge the court said was “substantially correct.” At least, the 
company could ask no more and the plaintiff could not complain for it had secured 
the verdict. 

__. In the case of New York Life Insurance Company v. Eggleston, 96 U. S. 
572, 578, 24 L. Ed. 841, the company issued its policy of insurance for $5,000 on 
the life of Eggleston on November 11, 1868. The premium of $306 was to be paid 
semiannually, one half on November 11th and the other half on May 11th of each 
year. The half premium was not paid on November 11, 1871. Payment had been 
made sometimes at Savannah, Ga., and sometimes at Vicksburg, Miss. Notice had 
regularly been sent informing the insured where and to whom to pay the pre- 
mium. It appears that notice was not sent for the payment due on November 11 
1871. It was ascertained by inquiry that payment was to be made to the subagent 
at Macon, Miss. Payment was tendered on December 30, 1871, but the agent refused 
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to accept it unless a certificate of the health of the insured was furnished. This 
could not be done, for he was then sick and died on January 5, 1872. 

Suit was brought on the policy, and in the course of the opinion on appeal the 
court said: “Such notice, it would seem, had never been omitted prior to the 
maturity of the last instalment. The effect of the judge’s charge was, that if this 
was the fact, and if no such notice had been given on that occasion, and the failure 
to pay the premium was solely due to the want of such notice, it being ready, and 
being tendered as soon as notice was given, no forfeiture was incurred. We think 
the charge was correct, under the circumstances of this case. The insured had 
good reason to expect and to rely on receiving notice to whom and where he should 
pay that instalment. It had always been given before; the office of the company 
was a thousand miles away; and they had always directed him to pay to an agent, 
but to different agents at different times.” 

Vance in his book on Insurance, mentioned above, on page 297, in a footnote 
epitomizes the teaching of the Eggleston Case as follows: “Where an insurance 
company has been accustomed to inform the insured of the place where, and the 
agent to whom he should make payment of each premium as it fell due, the insured 
is privileged to rely on receiving the usual notice, and a non-payment of the pre- 
mium will not avoid the policy in case the agency at which payment had been pre- 
viously made has been discontinued and the company has neglected to inform the 
policy-holder where and to whom the premium should be paid.” 

In the case of Attorney General y. Continental Life Insurance Company, 33 Hun 
(N. Y.) 138, the defendant company issued its policy of insurance to William 
Tyner on April 26, 1870, for $5,000. The annual premium was $92.50 payable on 
or before April 4th every year. The policy provided that if the premium was not 
paid as specified in the policy, it should be null and void. The company had sent 
notice every year up to 1876. In addition to the notice sent to the insured, a 
receipt for the payment of the premium was sent to the bank which received the 
premium from the insured, delivered the receipt, and forwarded the premium to 
the company. The policy was known as a “participating policy” which permitted the 
insured to share in the dividends of the company and those apportioned to the 
policy had been applied to the reduction of the premiums. The company did not 
send notice to the insured of the amount of the dividend for the premium matur- 
ing on April 14, 1876. The premium was not paid on that, or any other date as 
provided in the policy and the company forfeited the policy. The insured died on 
December 22, 1876. The company refused to pay the insurance and this suit was 
brought. The plaintiff secured a judgment and on appeal the Supreme Court of 
New York said: “From this course of dealing which had arisen between the com- 
pany and the assured under this policy, he had the right to believe that notice 
would be given to him of the amount due from him when the company required 
this premium to be paid, and that a receipt would be forwarded, as receipts pre- 
viously had been, to the bank, containing the same information. That conclusion 
could be reasonably, as well as correctly drawn by him from the manner in which 
with the assent of the company, the same business had previously been transacted. 
The assured would not be in fault for assuming that a like course would be 
taken as to the premium due in April, 1876, as had been in the statement and 
collection of the premiums for the preceding years. He could very naturally assume 
that when the company desired the premium to be paid, that the ordinary receipt 
would be sent forward and information given to him of the fact, and rely securely 
upon the supposition that this usage which had grown up between himself and the 
company, would still be observed. * * * The circumstances were such as to induce 
this conviction in the mind of the assured, and it would be a fraud upon him and 
his personal representative to permit the company, in violation of this assurance, to 
forfeit the policy without notice at any time to him that it intended to abondon 
the course which had previously been so uniformly followed; and that, the law 
will not permit.” 

Some of the cases go so far as to say that custom and usage in respect to per- 
sonal notice to the plaintiff become a part of the contract, but this upon reason 
and authority.seems untenable. The great weight of authority is that while cus- 
tom and usage do not become an actual part of the contract between the insured 
and the company, yet they are such an incident thereto and are so incorporated into 
the spirit of their dealings as to require the company to keep them up or to give 
notice of their discontinuance. Grant v. Alabama Gold Life Ins. Co., 76 Ga. 575 
582. ; 
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It does not appear whether or not the failure of the insured to pay the pre- 
mium in the case at bar on or before October 6, 1931, was due solely to the fact 
that notice of the amount of the dividend was not sent to him. True he wrote the 
company on August 18th, asking if there was any value in the policy which he 
could use in paying the premium. That in itself did not indicate his inability to 
pay the premium then or on October 6, 1931. It indicated that he desired to use 
any value the policy might have in paying the premium, and this desire he might 
have had regardless of his ability to pay. The company replied that the policy 
had “no loan value,” but did not then or at any other time inclose a statement of 
the amount of the dividend though it apparently intended to do so. The cases do 
not require notice to be given on the ground of ability or inability of the insured 
to pay the premium. They require it to be done because the company alone knows 
the amount of the dividend and this knowledge the insured is entitled to have 
when preparing to pay the premium on his policy. 

Whether based on the fact that the insured shared in the profits of the com- 
pany and was entitled to have the dividends applied to the reduction of the pre- 
mium, or upon the practice or custom of the company to give personal notice of 
the amount of the dividends, the insured had the right to conclude that notice 
would be sent to him of the amount of the dividend. Until that was done, under 
the facts of this case, the company could not forfeit the policy for the nonpayment 
of the premium and defend on the ground that the policy had lapsed. 

When the evidence was all in and the “testimony closed,” both sides presented 
a general point to the court to charge to the jury. The point submitted by the 
plaintiff was that “under all the law, the verdict must be for the plaintiff in the 
amount of $22,109.90,” and the point submitted by the defendant was that “under 
all the evidence in this case your verdict should be for the defendant.” Thereupon 
the court took the case from the jury and found “a general verdict for the defend- 
ant,” and thereafter entered judgment thereon. Having found that the notice of 
the dividend was not inclosed in the envelope sent to the insured, there was no 
other evidence sufficient to support the verdict and as a matter of law the court 
erred in entering judgment for the defendant. 

The verdict should have been found for the plaintiff. The judgment is 
reversed, with directions to the District Court (under the authority of Baltimore 
& Carolina Life, Inc. v. Redman [U. S.] 55 S. Ct. 890, 78 L. Ed. , decided 
June 3, 1935) to enter judgment for the plaintiff for the sum of $20,000 with inter- 
est thereon from October 12, 1931. 


KAMISCHER v. JOHN HANCOCK MUT. LIFE INS. CO. Civ. 10416. 
District Court of Appeal, Second District, Division 2, California. Sept. 26, 1935. 


49 Pacific Reporter (2d) 340. 
‘INSURANCE. 

Decision on former appeal authorizing recovery on life policy, despite fact that 
no premium had been paid at time of insured’s death, on ground that language of 
policy constituted acknowledgment of receipt of premium, precluding defense that 
premium was not paid, he/d “law of the case,” controlling contention on retrial that 
beneficiary must establish that extension of credit was given to insured because pre- 
mitun was not paid at date of issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 674.) 


Appeal from Superior Court, Los Angeles County; J. A. Smith, Judge. 

Action by Anna Kamischer against the John Hancock Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Meserve, Mumper, Hughes & Robertson, of Los Angeles, for appellant. 

Pelton & Warne, of Los Angeles, for respondent. 

GouLp, Justice pro tem. 


_On or about April 8, 1931, appellant issued and delivered its life insurance 
policy for $5,000, with an additional $5,000 for accidental death, to Meer Kamischer, 
with respondent, Anna Kamischer, wife of insured, as beneficiary. Insured met 
accidental death by drowning May 31, 1931. No premium had been paid at that 
time, but the first premium was paid the day after insured’s death. Upon refusal 
of appellant to pay the amount of the policy, respondent filed suit. On the first 
trial appellant’s motion for nonsuit was granted, but on appeal from the subsequent 
judgment this court reversed that order. Kamischer v. John Hancock, etc., Co. ! 
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Cal. App. (2d) 629, 37 P.(2d) 126. Upon a retrial of the case in the superior court, 
judgment was entered for the beneficiary and against the insurance carrier in the 
sum of $10,000 and interest. 

Appellant now urges that, inasmuch as the premium was not paid at the date 
of issuance of the policy, the beneficiary must establish that an extension of credit 
was given to the insured, if she is to recover. This point was necessarily involved 
in this court’s prior determination of the matter. In its opinion this court said: 
“The language of the policy * * * is in effect an acknowledgment of the receipt 
of the premium, and by reason of the Code provisions [section 2598, Civ. Code] 
respondent is precluded from the defense that the premium was not paid.” We 
regard the entire question as settled by the former appeal, which established the 
law of the case and was proper to have been considered by the court in the trial 


from which the present appeal eventuated. Estate of Baird, 193 Cal. 225, 223 P. 
974. 


Judgment affirmed. 
We concur: Crail, P. J.; Wood, J. 


MOORE v. HENDLEY et al. No. 13703. 
Supreme Court of Colorado. Aug. 19, 1935. 
48 Pacific Reporter (2d) 808. 

INSURANCE. 

Under policy providing that any indorsement appearing on policy should be part 
thereof, beneficiary designated in indorsement appearing at end of policy held 
entitled to benefits under policy as substituted beneficiary, as against contention that 
he was not lawful husband of insured and that named beneficiary was designated 
as husband, since insured was free to select any beneficiary she wished, and title 
of husband added to beneficiary’s name was mere descriptio persone. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

In Department. 


Error to District Court, El Paso County; Arthur Cornforth, Judge. 

Suit by Thomas H. Moore against Georgia Hendley, and others, in which S. 
C. Hunter, administrator of the estate of Cornelia P. Moore, intervened. To 
review an adverse judgment, plaintiff brings error. 

Reversed and remanded, with directions. 

Charles H. Smith, of Colorado Springs, for plaintiff in error. 

George G. Ross, of Denver, for defendant in error Mallory. 

Robert H. La Grange, of Colorado Springs, for defendant in error Hunter. 

Bouck, Justice. 

This case concerns a contest between rival claimants under each of two life 
insurance policies. Judgment in the district court went against the plaintiff in 
error, Moore, who, as one of the claimants, was the plaintiff and is now asking for 
reversal. The administrator of the insured’s estate, who was allowed to intervene, 
and one Hurley Mallory, lawful husband of the insured, are the other claimants. 

One Cornelia Moore, under her former name, Cornelia P. White, was the 
insured in both policies. She died December 29, 1933. The defendant in error 
Metropolitan Life Insurance Company, which issued both policies to her, deposited 
in the lower court the sum due thereunder, and as to the company the proceedings 
here have been dismissed. Nor do the defendants in error Georgia and William 
Hendley appear here.” 

The policies were issued, respectively, on October 5, 1931, and October 3, 1932, 
for death benefits of $420 and $260, respectively, calling for double those sums if 
death should be by accident, which turned out to be the fact in the present instance. 
The terms of the policies are substantially identical. Therefore our discussion of 


the earlier one applies equally to the second, and we need not deal separately with 
the latter. 


So much of the first policy as it is necessary for us to consider is as follows: 

“Metropolitan Life Insurance Company * * * doth hereby agree, subject 
to the conditions below and on page 2 hereof, each of which is hereby made a part 
of this contract and contracted by the insured and every person entitled to claim 
hereunder to be a part hereof, * * * if the insured shall die prior to the date of 
the maturity of the endowment, to pay * * * the amount stipulated * * * 
to the executor or adminstrator of the insured, unless payment be made under the 
provisions of the next succeeding paragraph: 
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“The company may make any payment * * * provided herein to the insured, 
husband or wife, or any relative by blood or connection by marriage of the insured, 
or to any person appearing to said company to be equitably entitled to the same 
by reason of having incurred expense on behalf of the insured, or for his ‘or her 
burial. * * * 

“The conditions, privileges and concessions to policy-holders, schedule on page 
4 hereof, and any indorsement either printed or written as made by the company, 
on any of the pages following, are a part of this contract as fully as if recited over 
the signatures hereto affixed. 

“[Page 2:] This policy constitutes the entire agreement between the company 
and the insured and the holder and owner hereof. Its terms cannot be changed, or 
its conditions varied, except by the express agreement of the company evidenced 
by the signature of its president or secretary. * * * 

“Trane oi) = * * 

“TPage 4:] Schedule referred to on page 1. * * * 

“Space for endorsements referred to in conditions on page2 * * * 

“Subject to the provision of the policy authorizing payment at the company’s 
option to other persons, Thomas Moore, husband, has been designated beneficiary, 
to receive death benefit only. 

“Oct 24 1933 

“W.C. Fletcher, Secretary” 

Much evidence, pro and con, was introduced below as to whether the plaintiff 
Moore was entitled to recover under the “provision” referred to in the paragraph 
just quoted. That provision is found in the second quoted paragraph above, 
whereby payment of the death benefit might, at the option of the company and in 
lieu of payment to a named beneficiary, be made to the husband or other relative or 
connection of the insured or to a person whom the company might deem “equitably 
entitled” thereto by his having gone to the expense there specified. It is clear, how- 
ever, that the provision is not involved; the company not having exercised its option 
to make payment thereunder. 

The only issue presented by the record is whether Moore is entitled to receive 
the death benefit by virtue of the indorsement which designates him as the bene- 
ficiary (thus substituted for the insured’s executor or administrator) ; the indorse- 
ment being the above-mentioned final paragraph of the policy as quoted. This 
indorsement, on page 4 of the policy, answers all the requirements of an “endorse- 
ment either printed or written by the company, on any of the pages following,” 
which, by the stipulation on page 1, is expressly declared “a part of this contract as 
fully as if recited over the signatures hereto affixed.” It obviously also complies 
strictly with the provision above quoted from page 2 of the policy, which permits 
the original contract to be changed by an “express agreement of the company evi- 
denced by the signature of its president or secretary.” 


Designation of a new beneficiary, supplanting the one originally named in at 
insurance policy, is of course a common thing. But it is argued that Moore could 
not be substituted as beneficiary because he was not the lawful husband of the 
insured; the latter not having been divorced from Mallory, her former husband, at 
the time of her alleged marriage to Moore. This contention is not sound. The 
title of “husband” added to Moore’s name in the above mentioned indorsement is 
mere descriptio persone. The insured was not limited in her choice of beneficiary 
to anv particular class or classes, as is often the case in fraternal insurance societies, 
but not in old line companies such as the defendant in error Metropolitan Company. 
It was hers to select whomever she desired to benefit, regardless of any supposed 
absence of an insurable interest on the part of the beneficiary. There is nothing in 
the pleadings or in the evidence to suggest any restriction of that choice. See 1 
Cooley’s Briefs on Insurance (2d Ed.) pp. 336, 337; 2 Cooley’s Briefs on Insurance 
(2d Ed.) p. 1298. On the moral aspect emphasized by counsel, as well as generally, 
see Mutual Benefit Life Ins. Co. v. Cummings, 66 Or. 272, 126 P. 982, 133 P. 1169, 
47 L. R. A. (N. S.) 252, Ann. Cas. 1915B, 535. 

Under the pleadings, facts, and circumstances of the case, Moore is entitled to 
the death benefit, not because he was the insured’s husband, but because he was duly 
substituted as beneficiary. It was error to enter judgment for the administrator of 
the insured’s estate. The case must be remanded to the district court, with direc- 
tions to enter findings and judgment in favor of Moore as to both policies. 

The cross-errors assigned by the defendant in error Mallory have been con- 





Life] Rushville Nat. Bank of Rushville et al. v. State Life Ins. Co. 273 


sidered, but, in view of the record and our conclusion as above stated, they cannot 
be sustained and need not be discussed. 

Judgment reversed with directions. 

Butler, C. J., and Hilliard, J., concur. 


RUSHVILLE NAT. BANK OF RUSHVILLE et al. v. STATE LIFE INS. CO. 
No. 14935. 
Appellate Court of Indiana, in Banc. Oct. 18, 1935. 
197 Northeastern Reporter 740. 
2. INSURANCE. 


Knowledge of insurer’s agent that one of insured’s brothers had committed 
suicide while insane and that another brother was mentally deficient and physically 
not normal held not imputable to insurer, where agent’s knowledge was obtained 
while he sustained confidential relationship to insured as attorney for partnership 
of which insured was member. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

4. INSURANCE. 

Knowledge of insurer’s agent that insured’s brother had committed suicide while 
insane and that another brother was mentally deficient and physically not normal 
held not imputable to insurer, where agent was attorney for partnership of which 
insured was member and had interest in nondisclosure of facts to secure issuance 
of policy, since insured knew that there was no foundation for presumption that 
agent’s knowledge was knowledge of insurer and had ample reason to believe that 
agent would not advise insurer of facts. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 
5. INSURANCE. 


In action for cancellation of life policy, evidence introduced to establish con- 
cealment of material facts in application for policy was competent under complaint 
alleging concealment of material facts upon knowledge of which insurer would 
have refused to issue policy, where insurer’s agent’s knowledge of facts alleged to 
have been concealed was not imputable to insurer. 


(For other cases, see Insurance, Dec. Dig. § 249.) 
6. INSURANCE. 


In insurer’s suit for cancellation of life policy, evidence held to sustain judgment 
cancelling policy for concealment of material facts in application for policy. 


(For other cases, see Insurance, Dec. Dig. § 249.) 


Appeal from Rush Circuit Court; John W. Craig, Special Judge. 

Suit by the State Life Insurance Company against the Rushville National Bank 
of Rushville, Indiana, as trustee, and others. Judgment for plaintiff, and defendants 
appeal. 

Affirmed. ; 

Owen S. Boling, of Indianapolis, and Titsworth & Titsworth, of Rushville, for 
appellants. 


John Kiplinger, of Rushville, and Milton W. Mangus, of Indianapolis, for 
appellee. 

Kime, Judge. 

Arthur H. George and Walter Emsweller were partners in the stone and gravel 
business. They had been reared by their families in the same community along 
with a brother of Arthur H. George, one Chester George, and they lived in the 
same vicinity all their lives. It develops that in the conduct of the partnership the 
partners desired to secure insurance and to make such assignments of the policies 
so that the surviving partner could take over the business as his sole property with- 
out the interference of the heirs of either partner. It is shown that the partners 
went to the office of Chester George (who was an attorney at law and had been 
the attorney for Arthur H. George since he [Chester George] had been admitted to 
practice and had been the attorney for the partnership since its formation) and 
sought advice from him as to the manner in which to make their plan effective. He 
advised them of the method that he would use and also told them that since he was 
the agent of the appellee insurance company that he would take their applications 
and secure the insurance or at least attempt to do so, and this was the plan finally 
agreed upon. Later that afternoon, and after securing the signture of both Arthur 
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George and Walter Emsweller to the application on forms provided by the appellee 
company, Chester George testified that he called the office of both Drs. Kennedy 
and Logan around 5 o’clock, and that upon receiving no answer he did not call their 
residences or attempt to locate them in any other manner, but did call one Dr. 
Metcalf and accompanied the partners to Metcalf’s office and there secured a medical 
examination. The doctor filled out what was denominated upon the forms as the 
“Medical Examiners Report,” in all respects except the filling out of the so-called 
“questionnaire of family history.” Chester George told the doctor that that was 
not necessary to be filled out as he had a copy from a former policy issued by the 
appellee, and that the doctor could copy from that changing only the ages to corre- 
spond to the current year; the other policy having been issued some five years prior 
to that time. Walter Emsweller signed the medical examiner’s report with the 
family history omitted at that time. 

Dr. Metcalf later incorporated the family history into the medical examiner’s 
report from a slip of paper given him by Chester George, which medical exam- 
iner’s report asked for the following information :—The father, mother, brothers, and 
sisters of decedent, their ages if living, information relative to their health, whether 
it was good or bad, and if it was not good full details were to be given, such as the 
age at the death of any as might be dead, the cause of the death and how long such 
deceased had been ill prior to death and the year of death, and whether or not 
any of the family had had tuberculosis. 

The doctor filled this out showing that the father of decedent had died at the 
age of sixty from diabetes; that he had been ill twenty days and died in 1895; that 
the mother was 81 years of age and in good health. Under the heading of 
“brothers,” there appears the figure 4, and their ages were given as 59, 51, 48, and 
46 and following that the word “good” in the column marked “health.” On the line 
following the word “sisters” there appears the figure 3 and two ages, 49 and 42. 
At that point on the application there was a heavy line and no other information 
was given. 

When this information reached the home office of the company, a letter was 
written to the agent, Chester George, asking him why the regular medical exam- 
iners of the company, in that community, were not used and why Dr. Metcalf was 
used. George answered saying that the regular examiners were not used because 
they were not available in their offices at the time the applicant was ready to take 
the examination and that the examination was not taken in the applicant’s home town 
because there was no medical examiner of the company in that town. 


Subsequent to the receipt of this letter, Chester George made a trip to the home 
office of the insurance company. The chief medical examiner said that inasmuch as 
Walter Emsweller had high blood pressure, another examination should be made. 
George told the examiner that he was satisfied that any other examination would 
disclose the same condition as to the blood pressure and that it was agreeable to 
him to have the premium rated up, that is, a higher premium was necessary thereon 
and the policy was issued at the higher rate and delivered to Walter Emsweller. 

Four months after the execution of this policy, Walter Emsweller died, and at 
that time the appellee discovered the fact that six months prior to the issuance of 
the policy a brother of Walter Emsweller had committed suicide while insane and 
that this fact had not been disclosed to the insurance company in the written appli- 
cation. Also that another brother was mentally deficient and was not normal 
physically. 

The insurance company then filed a suit in two paragraphs against all of the 
appellants here. The first paragraph alleged that Walter Emsweller concealed from 
the appellee material facts which, had they been known to the appellee, it wotld 
have refused the issuance of an insurance policy upon the life of the decedent; the 
tendering back of the premium, and also that the appellee then renewed the tender 
and paid the same into court and asked that the policy be canceled. The complaint 
further alleged that such equitable relief was necessary to prevent damage to the 
appellee. There was a second paragraph of complaint, but it is not material to the 
question here involved; therefore it will not be discussed. 


To this complaint general denials were filed by all of the appellants. The cause 
was tried by court without the intervention of a jury and a finding for the appellee 
insurance company was made upon the first paragraph of complaint. Appellants 
filed their separate and several motions for a new trial and assigned as error here 
the overruling of said motion. The grounds properly presented are that the deci- 





Life] Wilson v. Equitable Life Ins. Co. 275 


. 


sion is not sustained by sufficient evidence; that it is contrary to law; and error 
alleged to have been committed in the admission and exclusion of certain evidence. 

It appears by the undisputed evidence that Chester George was the attorney for 
his brother, personally, and for the partnership of George & Emsweller, at the time 
that th: partners applied for insurance with the appellee company, and that Chester 
George was the attorney for his brother in the suit at bar as well as for Stella 
Emsweller, the widow and administratrix of Walter’s estate, and that at the time 
of the application he was also the agent for the appellee. 

[1, 2] The appellants contend that since Chester George was the agent for the 
appellee insurance company, his knowledge of the fact that Walter Emsweller’s 
brother had committed suicide a few months before the issuance of the policy to 
Walter was knowledge imputed to the appellee company, and likewise that since 
Dr. Metcalf was made their agent for the purpose of this examination that his 
knowledge of the same fact, which it is undisputed he had, was likewise imputed 
to the company and further that since the knowledge of Chester George and Dr. 
Metcalf was imputed to the appellee company that the company had constructive 
knowledge and by their failure to determine these facts they waived any right to 
rely thereon. 

“The general rule is that knowledge of an agent, acquired while acting within 
the scope of his authority, relating to matters intrusted to him and over which his 
authority extends, is constructive notice to his principal. * * * The reason for 
this rule is based on the theory that it is incumbent on the agent to impart to his 
principal all information that he may obtain which would affect his interests; and 
by invoking the presumption that such obligation has been performed the conclusion 
is reached that the principal is chargeable with notice thereof. * * * There are 
several well-recognized exceptions, however, to this general rule. Thus, if the agent 
sustain a confidential relation to a third party, knowledge which he may obtain from 
the latter, and which it is his duty not to disclose, will not be imputed as notice to 
his principal.” Dight v. Chapman (1904) 44 Or. 265, 75 P. 585, 589, 65 L. R. A. 
793. (Our italics.) 

Here Chester George, the agent of the appellee company, was the attorney for 
the partnership of George & Emsweller and at that time sustained a confidential 
relation to Walter Emsweller and as such attorney obtained knowledge or had 
knowledge which it was his duty to Emsweller not to disclose, and under the well- 
recognized exception to the above rule such knowledge cannot be imputed to the 
appellee company. Incidentally it was also to George’s advantage not to disclose such 
facts, as the disclosing thereof would probably prevent the issuance of the policy. 

[3, 4] In the case of Gill v. Mutual Life Ins. Co. of N. Y. (C. C. A. 1933) 
F.(2d) 967, 970, the court said: “The general rule which imputes an agent’s knowl- 
edge to the principal * * * does not apply when the third party knows there is 
no foundation for the ordinary presumption,—when he is acquainted with circum- 
stances plainly indicating that the agent will not advise his principal.” Applied to 
the case at bar, it may be said that Walter Emsweller knew there was no foundation 
for the presumption that Chester George’s knowledge was the knowledge of the 
appellee and that Emsweller had ample reason to believe that Chester George would 
not advise the appellee of such facts. 

[5, 6] From the above our conclusion is that the theory of appellee’s amended 
first paragraph of complaint is concealment and the evidence introduced to 
establish such concealment on the part of those taking part in the conspiracy 
(the actual concealment being the overt act) was competent. We have read the 
evidence and find that the decision is sustained thereby. 

Complaint was made of the exclusion of certain evidence and exhibits. An 
examination of the excluded evidence discloses no prejudicial error. 

Finding no reversible error, the judgment of the Rush circuit court is in all 
things affirmed. 


WILSON v. EQUITABLE LIFE INS. CO. No. 42997. 


Supreme Court of Iowa. Sept. 24, 1935. 
262 Northwestern Reporter 525. 


1. INSURANCE. ; 
_ Where there is ambiguity in language used, insurance contracts prepared by 
insurer are to be strictly construed in favor of insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCE. 

Where insurance contract is clear, court cannot write new contract of insur- 
ance between parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Provision of life policy that disability benefits should terminate after insured 
passed sixtieth birthday, or upon his participation in warfare, or in aeronautics or 
submarine operations, held not reservation of grounds for contest of validity of 
policy within clause rendering policy incontestable except for nonpayment of pre- 
mium and except as subsequently provided in paragraph relating to termination of 
disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. 

In action on life policy for disability benefits, defense of fraud and misrepre- 
sentation in original procurement of policy by insured was not available to insurer 
as defense where right to contest validity of policy on ground of fraud and mis- 
representation was not reserved in incontestability clause of policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from District Court, Ringgold County; H. H. Carter and George A. 
Johnston, Judges. 

Suit on an insurance policy for total and permanent disability benefits. In the 
second division of the answer the defendant pleaded false and fraudulent represen- 
tations in the original application for the insurance. A demurrer was sustained to 
this division of the answer, and defendant appeals. 

Affirmed. 

Phineas M. Henry, of Des Moines, and Beard & Beard, of Mount Ayr, for 
appellant. 

Frank F. Wilson, of Mount Ayr, for appellee. 

ALBERT, Justice. 

On the 6th day of February, 1925, a written contract of insurance was entered 
into between the plaintiff and the defendant. This policy covered not only insur- 
ance on the life of the plaintiff, but provided for total and permanent disability 
benefits. This policy was the basis of plaintiff’s cause of action. 

In the second division of the defendant’s answer it was pleaded that certain 
false and fraudulent statements were made in the application on which the policy 
was issued; that defendant relied on the truth of such statements, and that the 
same were untrue; that the defendant would never have issued the policy with the 
disability benefits had it known that these statements were untrue. To this 
division of the answer plaintiff demurred, stating among other grounds, that in 
paragraph 2 of said policy, referring to benefits, it was provided: 

“2. Incontestability. This policy shall be incontestable after one year from 
the date of issue, except for non-payment of premium and except as provided in 
paragraphs 14 and 15 relating to Disability benefits.” 

It is therefore contended that the matters set out in the aforesaid division 2 
of the answer are foreclosed and not available to the defendant as a defense. This 
gives rise to the only question involved in this appeal. 

Paragraphs 14 and 15, referred to in the above division of the policy, read as 
follows: 

“14. Total and Permanent Disability Benefits. 

“Whenever the Company shall receive due proof, during the continuance of 
this policy and before default in payment of premium or within sixty days after 
such default, that the insured has become totally disabled by bodily injury or dis- 
ease, after the delivery of this policy and before its anniversary nearest the 
insured’s sixtieth birthday, so that he will thereby be permanently, wholly and 
continuously prevented from engaging in any occupation whatsoever for remuner- 
ation or profit, and that such disability has then existed for not less than sixty 
days, the Company will thereupon grant the following benefits: 

“(a) Waiver of premium. 


“On each anniversary during the continuance of such disability, commencing 
with the anniversary of the policy next succeeding the receipt of such proof, waive 
payment of the premium for the ensuing policy year. 

“(b) Monthly income. 
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“Pay to the insured, with the written consent of the assignee, if any, a sum 
equal to $10 for each $1,000 of the face amount of the policy (excluding dividend 
additions) as shown on the first page hereof and a like amount each month there- 
after during the continuance of such disability until the maturity or surrender or 
expiration of this policy. 

“The face amount of the policy shall not be diminished on account of any pre- 
mium waived or disability income payment made, nor shall such waived premiums 
or income payments be deducted in any subsequent settlement of the policy, and 
the loan and cash surrender values will be the same as if each premium waived had 
heen paid in cash when due. 

“The provisions of paragraphs 11, 12 and 13, ‘Dividends and How Applied,’ 
‘Paid-up and Endowment Options,’ and ‘Privilege to Change to other Forms,’ shall 
be inoperative in the event of the total and permanent disability of the insured. 
“Misstatement of Age. 

“In case the age of the insured has been misstated the amount of the disability 
income payable hereunder shall be such as the premiums actually paid therefor 
would have purchased at the correct age. 

“Recovery from Disability. 

“The Company may at any time and from time to time, but not oftener than 
once a year, demand due proof of such continued disability and upon failure to 
furnish such proof, or if it appears that the insured is no longer wholly disabled 
as aforesaid, and no further premiums shall be waived nor income payments made. 
“Specific Causes. 

“In addition to and independently of all other causes of total and permanent 
disability, the entire and irrecoverable loss of the sight of both eyes or the sever- 
ance of both hands at or above the wrists, or of both feet at or above the ankles, 
or the similar loss of one hand and one foot, shall be considered as constituting 
total and permanent disability within the meaning of this contract. 

“15. Discontinuance of Disability Benefits. 

“The provisions for the Disability benefits herein set forth and the Special 
premium therefor stated on the first page of this policy shall terminate : 

“(a) Upon the anniversary of the policy nearest the sixtieth birthday of the 
insured, but in no event shall the special premium extend beyond the date stip- 
ulated on the first page hereof; or 

“(b) In the event that the insured shall engage in military or naval service 
in time of war, or as a civilian shall engage in Red Cross service or other relief 
work in connection with actual warfare, or shall participate in aeronautic or sub- 
marine operations; or 

“(c) At any time on the written request of the insured accompanied by the 
policy for endorsement.” 

It is insisted by the defendant that it has a right to make the defense set out 
in said division 2, because such matters are not excluded by the aforesaid incon- 
testability provision. 

[1, 2] It is, of course, fundamental that insurance contracts prepared by the 
companies are to be strictly construed in favor of the insured where there is 
ambiguity in the language used. On the other hand, it is equally well-settled that 
if there be no ambiguity in the contract there is no right or duty on the part of 
the court to write a new contract of insurance between the parties. We elaborated 
this doctrine quite fully in the case of Jones v. Hawkeye Commercial Men’s Asso- 
ciation, 184 Iowa 1299, 168 N. W. 305, 11 A. L. R. 380. Or, to state the matter in 
another way, where the contract is clear and understandable, the aforesaid rule of 
construction has no application. The first question, therefore, is whether or not 
it can be ascertained from the language used what the intent of the parties was, 
and if so, no rules of construction are necessary. 

_[3, 4] Referring now to the incontestability clause, it will be noticed that the 
policy is incontestable after one year from the date of its issuance, except (1) for 
nonpayment of premium, and (2) as provided in paragraphs 14 and 15 relating to 
disability benefits. With the first ground just stated we are not concerned. The 
question is on the second ground. Analyzing this sentence, the policy was made 
incontestable except “as provided in paragraphs 14 and 15.” Passing the question 
of nonpayment of premium, what grounds of contest against the policy are 
excepted by this clause? The only way to determine this question is by careful 
scrutiny of the aforesaid paragraphs 14 and 15, and whatever the grounds of con- 
test are, they are reserved to the company, and, of course, would be available to it; 
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and if it now asserts grounds which are not reserved to it under the aforesaid 
phraseology, then it cannot rely on them as a defense. 


Turning to the aforesaid paragraphs 14 and 15, we summarize paragraph 14 
as follows: 


The first paragraph provides for total disability in case the insured is “totally 
disabled by bodily injury or disease * * * so that he will thereby be permanently, 
wholly and continuously prevented from engaging in any occupation whatsoever 
for remuneration or profit,” etc. The first subdivision of said paragraph provides 
for a waiver of premium. The second subdivision provides for monthly income, 
and provides, further, that the waived premiums, etc., shall not diminish the policy. 
The next subdivision provides that certain other provisions of the policy shall be 
inoperative in event of total and permanent disability of the insured. Another 
subdivision provides that in case of misstatement of age the disability income 
shall be such as the premiums actually paid would have purchased at the correct 
age. It is provided that the company may demand proof of continued disability. 
It is then provided that certain things shall be considered as constituting total and 
permanent disability. 


Paragraph 15 provides that disability benefits shall terminate (1) upon the 
anniversary of the policy nearest the sixtieth birthday of the insured; (2) in the 
event the insured shall engage in military or naval service in time of war, or as 
a civilian in the Red Cross service or other relief work in connection with actual 
warfare, or shall participate in aeronautics or submarine operations. 


Having reviewed the substance of paragraphs 14 and 15, it would seem that 
the only grounds reserved to the company to contest the validity of said contract 
(aside from misstatement as to age) are (1) that the policy is terminated because 
the insured has passed his sixtieth birthday; or (2) that he has engaged in mili- 
tary or naval service in time of war, or has engaged in the Red Cross service, or 
other relief work in connection with actual warfare, or has participated in aero- 
nautics or submarine operations. But are these matters to be considered as 
grounds for contesting the policy? Are they not, on the other hand, grounds on 
which the company, in making claim thereunder, is not contesting the policy, but 
is asking for its enforcement? In other words, to illustrate, when sued on the 
policy the company answered by saying, as a defense, that the plaintiff suffered 
his injury or disability while he was engaged in military or naval service in time 
of war. As so pleaded, the company would not be contesting the policy, but ask- 
ing the enforcement of its specific contract, to wit, that the court declare the pol- 
icy terminated by reason of the matters thus pleaded. If this be the true inter- 
pretation of this situation, then there are no exceptions in the aforesaid para- 
graphs 14 and 15 to which the incontestability clause should apply. To put it 
another way, if the company, in writing the policy, has not reserved to itself in 
said paragraphs 14 and 15 the right to contest the validity of the policy in the first 
instance, then the exception provided in the incontestability clause has no. force 
and effect as a practical proposition, and it must follow, as a natural consequence, 
that the company, having not reserved to itself in paragraphs 14 and 15 the right 
to contest the policy on the grounds of fraud in its inception, the ruling of the 
district court was right in sustaining the demurrer and striking the aforesaid mat- 
ters from the pleading. There is no question that in the preparation of this pol- 
icy, the company could have reserved to itself, in the absence of statutory pro- 
hibition, the right to contest the same on any ground it saw fit, and it has attempted 
to exercise that right in the above-quoted provisions from said policy. We find 
nothing in the provisions of said policy which reserves to the company the right 
to contest the validity of the policy on the ground of fraud or misrepresentation 
in the acts of the party leading up to the issuance of the policy, and having not 
reserved these matters in the incontestability clause, the incontestability clause 
must stand as written, and more than a year having passed after the date of the 
issuance of the policy, the defense of fraud and misrepresentation in the original 
procurement of the policy is not available to the defendant as a defense. 

As a matter of fact, there were issued here two policies of insurance, one being 
a life insurance policy, the other a policy covering total and permanent disability 
benefits. Greber v. Equitable Life Assur. Soc. of United States (Ariz.) 28 P.(2d) 
817. All the provisions with reference to the total and permanent disability bene- 
fits are not covered in paragraphs 14 and 15 of the policy. Exhaustive briefs have 
been filed by both parties, and among the leading cases cited by the respective par- 
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ties on the question of whether or not the matters set out in division 2 of the 
answer amount to a contest of the policy are the following: Illinois Bankers’ Life 
Ass’n v. Byassee, 169 Ark. 230, 275 S. W. 519, 41 A. L. R. 379; John Hancock 
Mut. Life Ins. Co. v. Hicks, 43 Ohio App. 242, 183 N. E. 93; Brady v. Prudential 
Ins. Co., 168 Pa. 645, 32 A. 102; Scales v. Jefferson Standard Life Ins. Co., 155 
Tenn. 412, 295 S. W. 58, 55 A. L. R. 537; Myers v. Liberty Life Ins. Co., 124 Kan. 
191, 257 P. 933, 55 A. L. R. 542; Mack v. Connecticut General (C. C. A.) 12 F.(2d) 
416; Id., 271 U. S. 687, 46 S. Ct. 638, 70 L. Ed. 1152; Steam v. Occidental Life 
Ins. Co., 24 N. M. 346, 171 P. 786; Jolley v. Jefferson Standard Life Ins. Co., 199 
N. C. 269, 154 S. E. 400. On the general proposition involved, see Ness v. Mutual 
Life Ins. Co. (C. C. A.) 70 F.(2d) 59; Kiriakides v. Equitable Life Assur. Soc. 
of United States, 174 S. C. 140, 177 S. E. 40; Dibble v. Reliance Life Ins. Co., 170 
Cal. 199, 149 P. 171, Ann. Cas. 1917E, 34; Millis v. Continental Life Ins. Cv, 162 
Wash. 555, 298 P. 739; Conn. General Life Ins. Co. v. Brandstein, 233 App Div. 
723, 249 N. Y. S. 1018; Scott v. New England Mutual Life Ins. Co., 127 Neb 724, 
256 N. W. 910; Kaffanges v. New York Life Ins. Co. (C. C. A.) 59 F.(2d) 475; 
New York Life Ins. Co. v. Gresham, 170 Miss. 211, 154 So. 547; Greber v. Equit- 
able Life Assur. Soc. of United States (Ariz.) 28 P.(2d) 817. In the consider- 
ation of these and numerous other cases cited we find somewhat of a divergence 
of opinion, as in some of the cases the question is controlled by statute, but after 
a careful review of all the cases cited, we reach the conclusion herein set out. 
The district court, therefore, was right in sustaining the demurrer to the answer 
and striking said matters therefrom. 

Affirmed. 

Kintzinger, C. J., and Donegan, Mitchell, Powers, Richards, and Hamilton, JJ., 
concur. 


SOVEREIGN CAMP, W. O. W. v. BOWERS. 
Court of Appeals of Kentucky. June 21, 1935. 
Rehearing Denied Sept. 27, 1935. 

85 Southwestern Reporter (2d) 665. 


INSURANCE. 

Where holder of fraternal life certificate with disability clause became totally 
and permanently disabled while certificate was in force, his right to disability 
benefits vested and remained unaffected by subsequent default in dues and pay- 
ment of them while not in good health. 

(For other cases, see Insurance, Dec. Dig. § 791[2].) 

Appeal from Circuit Court, Washington County. 

Action by Paul D. Bowers against Sovereign Camp, Woodmen of the World. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

W. F. Grigsby, of Springfield, for appellant. 

Jos. Polin and John A. Polin, both of Springfield, for appellee. 

Tuomas, Justice. 

The appellant and defendant below, Sovereign Camp, Woodmen of the World, 
is a fraternal society. Among its authorized activities is the right to issue policies 
or certificates to its members in consideration of stipulated dues whereby it obli- 
gates itself to pay specified benefits to the member or to his named beneficiary if 
any, in case of his death, and if not, to his estate. On June 27, 1914, it issued its 
beneficiary certificate No. 44677 to the appellee and plaintiff below, Paul D. Bow- 
ers, who was then a member of its local camp in Franklin, Ky., known as Mag- 
nolia Camp No. 66. It was kept in force until April 6, 1920, when, under some 
regulation of the order and by agreement of the parties, it was surrendered to 
defendant who issued on that day in lieu of the first one another later provided 
certificate known as “Universal Whole Life Certificate.” Each of them was in 
the principal sum of $1,000, and, besides agreeing to pay that amount upon the 
member’s death to whomsoever was entitled to it, the last one obligated defendant 
to pay plaintiff one-half thereof if he, while in good standing and while the cer- 
tihcate was in force and effect, became totally disabled by accident, or disease, 
upon satisfactory proof thereof and surrender of the certificate. 

Another provision of the certificate was to the effect that if any monthly dues 
should fail to be paid in accordance with the stipulations in the certificate, it would 
be suspended until payment was made, and when done, the certificate would 
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become automatically reinstated, but upon condition that such reinstating payments 
would themselves operate as a warranty that the member was in good health at 
the time they were made and that the acceptance of them by defendant should not 
constitute a waiver on its part as to the good health provisions when the receiver 
of it or them was ignorant of the health conditions of the member. 

On March 13, 1933, plaintiff became, as he averred in his petition, permanently 
disabled because of disease of the pernicious anemia type, and from that time on, 
according to the uncontradicted proof, he was totally unable to engage in remun- 
erative activities and gradually grew worse. He applied to defendant for a settle- 
ment of his certificate under the provisions referred to entitling him to collect 
one-half of its principal amount, and requested it to furnish him with the proper 
blanks to make proof thereof. In reply to that request it informed him that he 
had defaulted in the payment of his monthly dues for May, 1933, and for two 
other months thereafter in the same year, although after such alleged defalcations 
plaintiff sent a check to the clerk of the local camp of which he was a member 
(he at that time residing in Springfield, Ky.) and which was cashed. The investi- 
gation made by defendant after plaintiff's request for proof blanks informed it of 
plaintiff's condition during the months for which plaintiff had defaulted in his 
payments, but which, as stated, he later made under the reinstatement provisions, 
supra. Defendant claimed and so informed plaintiff that at the time of accepting 
his check for such defalcations no agent or officer of it, having any connection 
therewith, knew of his ailment producing his disability, and that under the stip- 
ulations above referred to it exercised its authority contained in the contract to 
return such payments to him, which it did, but which plaintiff did not collect or 
appropriate. 

He then filed this action against defendant in the Washington circuit court to 
recover $500, being half of the amount of his certificate, and alleged the foregoing 
facts in support of his right to do so. The first paragraph of the answer, filed 
after defendant’s demurrer to the petition was overruled, was a denial of the 
material averments of the petition, and in another paragraph it relied on the pro- 
visions of the policy, supra, and claimed that because of the defalcations in monthly 
payments for the month of May, 1933, and the other two months following it, the 
certificate. became forfeited and for which reason plaintiff was not entitled to 
recover. Following pleadings made the issues and the jury that tried the case 
returned a verdict for plaintiff for the full amount he claimed upon which judg- 
ment was rendered, and defendant’s motion for a new trial having been overruled 
it prosecutes this appeal. 

The only error urged in this court by its counsel in his brief is the failure of 
the court to give to the jury instruction A offered by him, and which was and is 
in these words: “Although you may believe from the evidence that plaintiff on 
March 13, 1933 became totally and permanently disabled as set out in Instruction 
No. 1, yet if you shall further believe from the evidence that plaintiff failed to 
pay his monthly installment for the month of May, 1933 on or before the last day 
of May and that plaintiff became suspended on June 1, 1933, and further believe 
from the evidence that when plaintiff paid the monthly installment of May and 
June 1933 that plaintiff was in ill health and that the defendant, Sovereign Camp 
of the Woodmen of the World had no knowledge that plaintiff was in ill health 
then the law is for the defendant and the jury should so find.” It will be per- 
ceived the rejected instruction embodied the affirmative defense pleaded in the 
answer to which we have referred, and which presents the only question to be 
determined, which is: Whether that affirmative matter constitutes a defense, under 
the facts of this case, even though it should be conceded to be an effectual one if 
plaintiff’s disability occurred after such alleged forfeiture, but which latter under 
our views of the case is not necessary to be determined. 

It will he remembered that plaintiff's allegation, supported by abundant uncon- 
tradicted proof, was that his disability for which the recovery was sought developed 
and his right on account thereof accrued on March 13, 1933, and which was at a 
time when the certificate was in full force and effect and when all payments and 
dues thereunder had been made. Plaintiff's right to recover therefor under his 
certificate became as much vested at that time as would have been the right of 
his estate or his beneficiary to recover had plaintiff died; and, surely it could not 
be contended in an action to recover for a death claim, that because defaults were 
made in subsequent payments such matured right became forfeited. Such con- 
clusion not only inevitably follows from the very nature of contractual rights, but 
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it has been so determined by us and other courts in innumerable cases, with none 
so far as we have been able to find to the contrary. Because of the universally 
recognized principle, we deem it unnecessary to encumber the opinion with more 
than two very recent cases from the court, which are Horn’s Adm’r vy. Prudential 
Insurance Co. of America, 252 Ky. 137, 65, S.W.(2d) 1017, and Equitable Life 
Assurance Society v. McDaniel, 223 Ky. 505, 3 S.W.(2d) 1093. Others are cited 
in those opinions. 

It will be noted that defendant absolutely denied all liability because of the 
facts hereinbefore set forth, but all of which occurred after plaintiff’s right to 
recover the amount he sued for (being half of the principal sum of his certificate), 
and by reason thereof plaintiff was excused from making formal application for 
the payment to him of the benefit he claimed although it appears he did later do 
so. 

Such being the state of the law, the court properly declined to give to the 
jury the tendered instruction A offered by defendant, and since that is the only 
error complained of, the judgment will have to be and it is affirmed. 
EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. OBERTATE. 

Court of Appeals of Kentucky. May 21, 1935. 
As Modified Oct. 1, 1935. 
85 Southwestern Reporter (2d) 1004. 
1. INSURANCE. 

In action on life policy, defended on ground that insured knowingly gave false 
answers to questions in application, aud on ground that answers were substantially 
untrue and that insurer would not have accepted application if substantial truth had 
been stated in answers, refusal to give instruction covering both defenses held 
reversible error, although instruction was given covering second defense. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

2. INSURANCE. 

Instruction directing verdict for face amount of life policy sued on with interest 
from date of insured’s death held erroneous, where policy provided that it was pay- 
able on receipt of due proof of insured’s death and pleadings did not state, nor 
evidence show, when proof of death was received by insurer, nor that insurer denied 
its liability under policy at death of insured. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

\ppeal from Circuit Court, Carroll County. 

Action by Elizabeth Obertate against the Equitable Life Assurance Society of 
the United States. Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

William Marshall Bullitt, Bruce & Bullitt, and Eugene B. Cochran, all of Louis- 
ville, for appellant. 

R. F. Peak, of Louisville, and G. A. Donaldson and J. L. Donaldson, both of 
Carrollton, for appellee. 

RICHARDSON, Justice. 

On the 31st day of December, 1931, Neal Obertate signed and delivered to the 
agent of the Equitable Life Assurance Society of the United States an application 
for a policy of life insurance for $2,500. The application contained a list of ques- 
tions propounded to, and answered by, him. Without a medical examination, based 
solely on his answers to these questions, on or about the 11th day of February, 1932, 
for a paid premium of $111.08, the Equitable delivered the policy. On the 16th day 
of April, 1932, he departed this life, and later, the administratrix, gave notice and 
furnished proof of loss of his death to the Equitable. On the 23d day of June, 
1932, it served notice of rescission on the beneficiary; tendered her the $111.08 
premium, with interest, and demanded the surrender of the policy. She declined te 
accept it and refused to consent to a cancellation. This action followed. 

_ Ona trial to a jury a verdict for the face amount of the policy with interest 
from April 16, 1932, until paid, was returned in her favor and a judgment in con- 
formity therewith was entered. 

_[1] Since the Equitable is entitled to a reversal because of the court’s refusal 
to instruct the jury as to all of its defenses, and the error in the date from which 
interest is allowed, it is entirely unnecessary to reproduce the evidence in this 
opinion. Tt is sufficient to say it was, and is, amply sufficient to sustain a verdict for 
or against either party. 
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The Equitable pleaded that Obertate’s answers to a number of the questions 
listed in the application were untrue and were known by him at the time of making 
of the application and the receipt of the policy to be untrue, and were made by him 
for the purpose of deceiving the Equitable, and procuring thereby its policy, and 
that it was deceived into issuing the policy by such untrue statements, and which 
were known by him to be untrue. It, also, pleaded that the answers to the questions, 
when made by him, were substantially untrue and that it, acting reasonably and 
naturally, in accordance with the practice usual among life insurance companies, 
under similar circumstances, would not have accepted his application and issued and 
delivered him its policy, if the substantial truth had been stated in his answers, 
even though they were not made with a knowledge of their falsity or with the 
intention to mislead or deceive it. 

It offered an instruction covering these defenses, which the court declined to 
give, and gave one only covering the second defense. It is true the form of the 
given instruction has often been approved by this court (Blenke v. Citizens’ Life 
Ins. Co., 145 Ky. 332, 140 S. W. 561; Modern’ Woodmen of America v. Shields, 202 
Ky. 795, 261 S. W. 594; New York Life Ins. Co. v. Long, 199 Ky. 133, 250 S. W. 
812: Standard Auto. Ass’n v. Henson, 201 Ky. 230, 256 S. W. 414; Security Ins. Co. 
of America v. Black’s Adm’r, 190 Ky. 23, 226 S. W. 355); but it omitted to submit 
to the jury both defenses which were presented in the answer and which it endeav- 
ored to establish by its evidence. 

It was entitled to an additional instruction, or to have included in the one that 
was given, appropriate language advising the jury that if it believed from the evi- 
dence that the answers of Obertate to the questions listed in the instruction, or any 
one or more of them, were untrue, and were known by him at the time of the making 
of the application, or the receipt of the policy, to be untrue, and were made by him 
for the purpose of deceiving the insurance company and procuring the policy thereby, 
and the insurance company was deceived into issuing the policy by such untrue 
statements which were known to him to be untrue, if they were, it should find for it. 
National Council, Knights ” Ladies of Security v. Dean, 191 Ky. 622, 231 S. W. 29; 
Metropolitan Life Ins. Co. McDonald, 246 Ky. 109, 54 S.W.(2d) 625; Insurance 
Co. of North America v. ove 215 Ky. 487, 284 S. W. 1107. 

[2] The given instruction directed the jury to find for the beneficiary $2,500— 
the face of the policy—with interest from April 16, 1932, which seems to be the date 
of the death of the insured. This was an error. As per the terms of the policy, it 
was payable “upon receipt of due proof of the death of the insured.” The pleadings 
do not state and the evidence fails to show when the proof of the death of the 
insured was received by the Equitable. 

The beneficiary, on the return of the verdict in her favor, was entitled to inter- 
est from the time at which under the policy the money was due, in the absence of 
allegations and proof that the Equitable, beginning at the death of Obertate, denied 
its liability under the policy, then interest on the amount recovered runs from the 
date of the denial. Home Ins. Co. of N. Y. v. Roll, 187 Ky. 31, 218 S. W. 471, and 
cases cited. All other questions are reserved. 

; For the errors indicated, the judgment is reversed for proceedings consistent 
herewith. 


JOHNSON v. SOVEREIGN CAMP, W. O. W. No. 1504. 
Court of Appeal of Louisiana. First Circuit. Oct. 3, 1935. 


163 Southern Reporter 180. 
INSURANCE. 

Beneficiary could not recover on policy of member of beneficial association which 
provided that policy, constitution, and by-laws of association should constitute con- 
tract, where constitution provided that policy should be void if member was not in 
good health for 30 days after receipt of any delinquent installment of dues by 
association, and member was sick at time unpaid installment became delinquent and 
remained continuously sick from then until his death, although installment was 
remitted 12 days after due date. 


(For other cases, see Insurance, Dec. Dig. § 754.) 


Appeal from District Court, Parish of Tangipahoa; A. L. Ponder, Jr., Judge. 

Action by Mrs. Pelasia Johnson against the Sovereign Camp of the Woodmea 
of the World. Judgment for defendant, and plaintiff appeals. 

Affirmed. 
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W. S. Rownd, of Hammond, for appellant. 
Carroll Buck, of Amite, for appellee. 


MUTUAL LIFE INS. CO. OF NEW YORK v. ROYAL. 
ROYAL v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Supreme Judicial Court of Massachusetts. Suffolk-Worcester. Sept. 13, 1935. 
197 Northeastern Reporter 646. 
3. INSURANCE. 


In action on life policy, plaintiff must show compliance with condition of policy 
that it should become effective only if delivered and first premium paid while insured 
was in good health. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

4. INSURANCE. 

In action on life policy which was delivered and first premium paid on April 
7, plaintiff held not bound by statement made in her claim under policy that health 
of insured first began to be affected on April 4, where her testimony at trial was of 
contrary tenor and might have been believed. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 

Testimony of insured’s wife that he had no material sickness until April 11, and 
that he worked regularly until that date, of insured’s foreman that he worked up 
until April 11, at labor requiring rugged man, and of physician that he found nothing 
in particular wrong with insured in examination made about April 10, held to sustain 
finding that insured was in good health when policy was delivered and first premium 
paid on April 7, thus entitling plaintiff to recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

\ppeal from Superior Court, Suffolk-Worcester County; Donnelly, Judge. 

Suit in equity by the Mutual Life Insurance Company of New York against 
Theresa J. Royal, and action at law by Theresa J. Royal against the Mutual Life 
Insurance Company of New York. From a final decree dismissing the bill in equity, 
plaintiff appeals, and to an order overruling a plea in abatement at the hearing of 
the action at law on its merits, where there was a finding for the plaintiff in the 
sum of $2,098, defendant brings exceptions. 

Final decree in suit in equity affirmed, and exceptions in action at law over- 
ruled. 

T. Hoague, of Boston, for Mutual Life Ins. Co. of New York. 

J. E. Casey, of Clinton, for Theresa J. Royal. 

Ruce, Chief Justice. 

These two cases were heard together by agreement of parties before a judge of 
the Superior Court. The first is a suit in equity brought on June 20, 1932, praying 
for the cancellation of a policy of insurance issued on the life of Albert Royal who 
died on April 20, 1932. The second is an action at law on that policy of insurance 
brought on November 29, 1932, by the beneficiary who is the defendant in the first 
case. One term of the policy of insurance was that it should not take effect unless 
delivered and received and the first premium paid while the insured was in good 
health. At the trial the issue in each case was the same, namely, whether the insured 
was in good health on April 7, 1932, when the policy was delivered and the first 
premium paid. In the action at law the insurer filed an answer in abatement setting 
up the pendency of the suit in equity and also an answer to the merits. The answer 
in abatement was overruled. The trial judge found for the plaintiff in that case. 
That case comes before us on exceptions by the insurer to the overruling of the 
answer in abatement, and to the denial of a request for a finding in its favor and 
‘ther requests. In the suit a final decree was entered dismissing the bill from which 
the insurer appealed. 

|3] 2. The ruling of the trial judge was right that the plaintiff in the action at 
law must show compliance with the condition of the policy that it should become 
effective only if delivered and the first premium paid while the insured was in good 
health. Fondi v. Boston Mutual Life Ins. Co., 224 Mass. 6, 112 N. E. 612, and cases 
cited. Carroll v. Metropolitan Life Ins. Co., 258 Mass. 249, 263, 154 N. E. 757; 
Larsen v. Metropolitan Life Ins. Co. (Mass.) 194 N. E. 664. The finding on this 
issue was in favor of the plaintiff. It must stand if there is any evidence to support 
it. State Street Trust Co. v. Lawrence Mfg. Co., 284 Mass. 355, 359, 360, 187 N. E. 
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755; Moss v. Old Colony Trust Co., 246 Mass. 139, 143, 140 N. E. 803; Bratt v. 
Cox (Mass.) 195 N. E. 787. 

[4] The policy was delivered and the first premium paid on April 7, 1932. The 
sole question is whether the insured was in good health at that time. He died on 
April 20, 1932, of a ruptured appendix complicated by peritonitis. The certificate 
made out by the plaintiff in her claim under the policy contained a statement that 
the health of the insured first began to be affected on April 4, 1932, and that his last 
illness lasted two and one-half weeks. The trial judge rightly ruled that she was 
not bound by this statement. Her testimony at the trial was of a contrary tenor 
and might have been believed. Knight v. New England Worsted Co., 2 Cush. 271, 
282, 294; Bone v. Holmes, 195 Mass. 495, 507, 81 N. E. 290; Conant v. Evans, 202 
Mass. 34, 38, 88 N. E. 438; Hyland v. Hyland, 278 Mass. 112, 119, 120, 179 N. E. 
612. Compare Sullivan v. Boston Elevated Railway Co., 224 Mass. 405, 112 N. E. 
1025: Whiteacre v. Boston Elevated Railway Co., 241 Mass. 163, 134 N. E. 640. 

[5] The contention of the insurer is that the insured was suffering from appendi- 
citis on April 7, 1932. There was strong evidence to support that contention. The 
wife of the insured, however, testified that during the year previous to his death he 
had no sickness except jaundice (which is not here material) until April 11, 1932, and 
that he worked regularly until that date. She gave evidence in considerable detail 
as to his conduct during the crucial days which indicated good health. This was 
corroborated by testimony of another witness who lived in the same house. The 
foreman under whom the insured worked testified that he saw the insured three or 
four times daily and that he worked up to 11 o’clock in the forenoon of April 11, 
1932, and made no complaint of not feeling well; that he was a cloth lining cutter 
and the labor required a rugged man. A physician testified to making a thorough 
examination of the insured two or three days prior to April 13, 1932, and to finding 
nothing “in particular,” and that he could not decide definitely that he then had 
appendicitis. It was not until April 14, 1932, that he was certain that there was 
appendicitis. There was considerable evidence of a contrary nature. That however 
might have been dishelieved. Commonwealth v. Russ, 232 Mass. 58, 70, 122 N. FE. 
176: Coddaire v. Sibley, 270 Mass. 41, 47, 169 N. E. 797; Dodge v. Sawyer, 288 
Mass. 402, 193 N. E. 15; Salem Trust Co. v. Deery (Mass.) 194 N. E. 307. There 
was sufficient evidence to support the finding of the trial judge in the testimony 
briefly summarized above. 

[6] 3. The trial judge ruled with respect to the suit in equity in substance that 
the only ground for equitable relief was that the insurer might be deprived of its 
right to certain defences which now exist but which may not exist in the event that 
the plaintiff in the action at law discontinued that action after the expiration of one 
year, and before the expiration of the two-year period during which action might 
be brought under the policy; and that since the insurer by the trial of the cases 
together has had the benefit of all defences it might have raised under the policy 
and has made a full defence under the policy, therefore there was no ground for 
relief in equity. In short the insurer by the trial of the cases together has had the 
benefit of all defences to the policy and has actually made a full defence. In view 
of this result, it would serve no useful purpose to search the record for technical 
grounds for reversing the decree in the equity suit. Substantial justice has been 
accomplished hecause the identical issue raised in the equity case was involved in 
the action at law. It has been fully and fairly tried. The parties are the same. 
The finding in favor of the plaintiff in the action at law in substance and effect 
required the dismissal of the suit in equity. The same trial judge hardly could find 
on the same evidence that the plaintiff was entitled to prevail in the action at law 
and the insurer was entitled to the relief sought in the suit in equity. Such contra- 
dictory findings are inconceivable. The judgment in the action at law would be res 
judicata in the equity suit if it should be tried again. Franklin v. North Weymouth 
Cooperative Bank, 283 Mass. 275, 280, 186 N. E. 641; Long v. George (Mass.) 195 
N. E. 377. The cases were pending in the same court and both were tried by the 
same judge sitting without a jury. This procedure was by consent of parties. The 
remedy in equity if necessary to accomplish justice was not impaired by the action 
at law. It was the duty of the trial judge to see that a right decision was made in 
each case. The cases at bar are distinguishable from cases like Jefferson Standard 
Life Ins. Co. v. Keeton (C. C. A.) 292 F. 53, and New York Life Ins. Co. v. Sey- 
mour (C. C. A.) 45 F.(2d) 47, 73 A. L. R. 1523, in that in those cases there was 
no assurance that the actions at law would be prosecuted to judgment. Plaintiffs 
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in those actions might have taken nonsuits and commenced new actions at a later 
time when defences open to the insurer would have been narrowed under the terms 
of the policies. In the cases at bar the insurer has had opportunity to present its 
full defence on all issues. Without hereby breaking the line of distinction between 
suits in equity and actions at law or impinging upon the privilege of a plaintiff in 
equity to proceed to a final decree, we think that no reversible error affecting the 
substantial rights of the parties is disclosed on this record. In the action at law 
the exceptions are overruled and in the suit in equity the final decree is affirmed. 
So ordered. 


KUDLA v. PRUDENTIAL INS. CO. OF AMERICA. No. 126. 
Supreme Court of Michigan. Sept. 9, 1935. 
262 Northwestern Reporter 407. 
2. INSURANCE. 

Failure of life policy beneficiary to claim, before instituting suit for double lia- 
bility under accident clause on theory death was by drowning, that proof submitted 
of death from acute dilatation of heart was an honest mistake, and to thereafter 
present proof of death by drowning, held not to estop beneficiary from maintaining 
suit, where it was apparent under stand taken by insurer that it would have been 
useless to submit proof of death by accident. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal from Circuit Court, Wayne County; Harry B. Keidan, Judge. 

Action by Josephine Kudla against the Prudential Insurance Company of 
\merica. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Emmons, Oren & Sleeper, of Detroit (Donald McGaffey, of Detroit, of counsel), 
for appellant. 

Stanley B. Dombrowski, of Detroit (William P. Long, of Detroit, of counsel), 
for appellee. 

Wiest, Justice. 

An insurance policy, issued by defendant company on the life of Stanley Pares, 
constituted plaintiff beneficiary to the extent of $1,000, and an additional $1,000 in 
case of death of the insured by accidental means, inclusive of drowning. 

The insured was 22 years of age, and the evening of August 5, 1932, together 
with two companions, went swimming in Lake St. Clair where the water was shal- 
low; when the others finished, the insured was missing and his body was found 
three days later. Defendant paid the $1,000, face benefit, but refused to pay the 
accidental death benefit on the ground that death of the insured was not by drown- 
ing, but occasioned by acute dilatation of the heart. This suit to recover for death 
of the insured by drowning was then brought and, upon trial by jury, plaintiff had 
verdict and judgment thereon. The court denied a motion for a new trial, and 
defendant prosecutes review by appeal. 

An autopsy was performed by two doctors, acting under investigation ordered 
by the coroner. The doctors certified that the body was discolored, decomposition 
had commenced, and they found: 

“Lungs were crepitus; much air flowing from lungs. Lungs were full of air 
and crepitant throughout. 

“Pleural adhesions left lower lobe. 

“No thymic remains. 

“Heart dilated in its chambers; no pericardial sign of disease. R. ventrical very 
dilated. Heart flabby. Post mortem discoloration marked in valves of heart, left 
heart. Fatty degeneration of musculature. R. heart filled with blood, dark bubbly. 

“Retrocecal appendix: very long—4 to 6 inches. 

“General Remarks 
| “He did not drown; died of right sided heart dilatation. Fatty degeneration of 
leart. 

“Acute dilatation of heart is immediate cause of death, * * * 

“* * * cause of death was— 

“Acute dilatation of the heart. 

“A cardiac death. 

“Death was not due to drowning.” 

Upon such report by the doctors, the coroner found and certified that the cause 
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of death was: “Acute dilatation of the heart (accidental death). A cardiac death. 
Death was not due to drowning,” and no inquest was necessary. 

In making proof of death to the insurer, plaintiff stated the cause as “acute 
dilatation of the heart,” and attached newspaper clippings relative to the drowning 
= —* Pares, and also copies of the report of autopsy and the official certificate 
of death. 

Plaintiff received the face benefit of the policy and, subsequently, asserted that 
death was by drowning. 

Defendant claims that the proof of death, submitted and acted upon, precludes 
plaintiff from now claiming a wholly different cause of death. 

Evidently the coroner accepted the cause of death, as found by the autopsy, and 
so certified for the purposes required by the statute, and plaintiff also accepted the 
public record so required at the time she made her initial claim. 

[1] Such being the case, is her claim, so made, final and binding upon her, or is 
the question of cause of death of the insured open to issue upon opinion evidence 
by medical experts who entertain different conclusions, based on the report of the 
autopsy and history of the insured? 

For the purpose of opening the way for contradiction of the official report of 
the autopsy, plaintiff introduced it in evidence. 

Formerly the statute (Comp. Laws 1915, § 5607) made the certificate of death 
prima facie evidence in all courts and for all ‘purposes of the facts recorded therein. 
See Bromberg v. North American Life Ins. Co., 192 Mich. 143, 158 N. W. 141; 
Harrington v. Interstate Business Men’s Accident Ass’n, 232 Mich. 101, 205 N. W. 
116; Bishop v. Shurly, 237 Mich. 76, 211 N. W. 75. 

In 1925, however, that statute was repealed (Comp. Laws 1929, § 6594, Act No. 
343 of 1925, § 22). The repeal left the cause of death, in the case at bar, an issue 
of fact. The verified proof of the cause of death, furnished by plaintiff to defend- 
ant, was competent evidence in the nature of an admission, but not conclusive and 
could be varied or contradicted in case of an honest mistake, Harrington v. Acci- 
dent Ass’n, supra, and did not estop the beneficiary from showi ing that the insured 
died from some other cause. John Hancock Mutual Life Ins. Co. v. Dick, 117 Mich. 
518, 76 N. W. 9, 44 L. R. A. 846. 

The pleadings clearly presented an issue of fact as to the cause of death of 
the insured. The cause of death was wholly a matter of expert opinion evidence, 
founded upon the autopsy, supplemented, however, by evidence of the age and pre- 
vious condition of health of the insured. There was evidence, in connection with 
the known circumstances, to fully support the verdict of death by drowning, and 
we cannot find the verdict against the weight of evidence. 

[2] The points are made that no proof of death by drowning was presented, as 
required by the policy, and that the proof of death from acute dilatation of the 
heart was not claimed before suit to have been an honest mistake. 

‘ Defendant admits that it refused payment for accidental death of the bene- 
ciary. 

It would have been useless, under the stand taken by defendant, to submit proof 
of death by accident. The positions of plaintiff and defendant were well defined 
and understood and beyond adjustment outside of court action. 

The present insistence of defendant of want of proof of death of the insured by 
accident lost all meritorious force by its refusal to pay, and it is now but a litigious 
gesture. 

We find no reversible error, and the judgment is affirmed, with costs to plaintiff. 


Potter, C. J., and North, Nelson Sharpe, Fead, Butzel, Bushnell, and Edward 
M. Sharpe, JJ., concur. 


CHAYER v. METROPOLITAN LIFE INS. CO. No. 112. 


Supreme Court of Michigan. Sept. 9, 1935. 
262 Northwestern Reporter 430. 
1. INSURANCE. 

Where group life and health policy provided that insurance would be discon- 
tinued 31 days after insured left employment, but employer allowed employees to 
continue insurance in force for additional six months by paying monthly premiums, 
insurer was bound by such custom, though privilege was not contained in policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 
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INSURANCE. 

Where insurance company has in its hands fund absolutely due and payable to 
insured before date on which premium becomes due, company should apply such 
fund if necessary to avoid forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

3. INSURANCE. 

Beneficiary held not entitled to death benefits under group policy on theory 
premiums accruing after insured left employment were paid from temporary dis- 
ability benefits to which insured was allegedly entitled, where evidence did not 
show temporary disability before employment terminated, when insurance ceased. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Appeal from Circuit Court, Genessee County; James S. Parker, Judge. 

Suit by Eugenia Chayer against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 

\rgued before the Entire Bench. 

Cook & Stipes, of Flint, for appellant. 

Roy M. Van Dyne and Dudley Mallory, both of Flint, for appellee. 

EpwArp M. SHARPE, Justice. 

Plaintiff is the beneficiary under a group insurance policy issued to her hus- 
hand, James Chayer, while in the employ of the Buick Motor Company by the 
Metropolitan Life Insurance Company. The defendant insurance company entered 
into a group insurance contract with General Motors Corporation and with the 
Buick Motor Company as one of the subsidiaries of the General Motors Corpora- 
tion in September, 1928. Insurance under this policy was for the benefit of those 
employees who might elect to become insured thereunder and was not compulsory. 
Employees desiring such insurance made application therefor in which they author- 
ized the deduction by the employer of $1.50 a month from the applicant’s pay 
toward the cost of such insurance, and to this the Buick Motor Company added an 
additional amount to pay the premium to the insurance company. Such applica- 
tions were left on file at the Buick Motor Company office in charge of one of the 
Buick Company’s employees. The monthly premium paid to defendant insurance 
company was based upon the total number of men so insured. The insurance com- 
pany never knew the particular individuals insured until a claim under said insur- 
ance arose, 

The policy of insurance included both life and health insurance. Certificates 
of insurance were furnished to the insured men by the Buick Motor Company. 
Claims for death benefit and for total and permanent disability benefits were paid 
tt the insurance company; but temporary disability benefits were paid by the Buick 

Company, who were later reimbursed by the Metropolitan Life Insurance Com- 
pany, 

One of the conditions precedent to any of the three kinds of protection afforded 
a the group policy is that the assured be an “employee” “in the employ” of the 
Buick Motor Company. The contingency of termination of employment is provided 
for as follows: 

“In case of the termination of the employment of the Employee for any rea- 
son whatsoever, all of his insurance shall immediately cease and the Employee 
shall be entitled to have issued to him by the Company, without evidence of insur- 
ability, and upon application made to the Company within thirty-one days after 
such termination, and upon payment of the premium applicable to the class of risk 
to which he belongs and to the form and amount of the Policy at his then-attained 
age (nearest birthday), a Policy of Life Insurance in any one of the forms cus- 
tomarily issued by the Company, except Term Insurance, in an amount equal to 
the amount of his Life Insurance under the said Group Policy at the time of such 
termination. For the purpose of the Life Insurance under said Group Policy, 


oe ment is assumed until the end of the calendar month following the date the 
nployee actually left the employ of the Employer. * * * 


“The Temporary Disability Benefits on any such Employee shall be discon- 
tinued as of the date such Employe actually left the Employ of the Employer. As 
to the Life Insurance hereunder on any such Employee, lay-off or leave of absence 
ot six months or less shall be considered, and (except as to the Additional Life 
Insurance provided by the Schedule of Benefits hereof) retirement shall not be 
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considered, a termination of employment within the meaning of this Policy unless 
notification to the contrary shall have been given by the Employer to the Company 
within thirty-one days after the date when such lay-off, leave of absence or retire- 
ment shall ive commenced. As to the Additional Life Insurance provided by the 
Schedule of Benefits hereof, retirement shall be considered a termination of employ- 
ment. 

\ certificate of insurance was issued to plaintiff's decedent December 9, 1931, 
and became effective March 9, 1932. On December 9, 1931, plaintiff’s decedent was 
employed by the Buick Motor Company, but had not been in its employ for more 
than a year previous to that time, although from 1920 to December, 1931, he had 
been intermittently employed by the Buick Company until April 1, 1932, when he 
was laid off because the company reduced their force in the department where 
Chayer was employed. The record also shows that on April 1, 1932, when plain- 
tiffs decedent ceased to work for the Buick Company, he was somewhat affected 
in his health and was attended by a physician at his home April 29, 1932. He died 
June 11, 1932, the cause of death being rheumatic poncarditis or rheumatism of 
the heart as well as Bright’s disease. 

When plaintiff's decedent left the employment of the Buick Company on 
\pril 1, 1932, his insurance was paid for that month, but no money was paid by 
or on his behalf thereafter, nor were any premiums paid by the Buick Company 
on the group policy for the months of May and June, 1932, for or on his behalf. 
His card was taken from the file as being one who was not then insured. 

No claim for permanent disability was ever filed for or on behalf of plain- 
tiffs decedent. No claim for temporary disability was filed during the lifetime of 
plaintiff's deceased. However, at a later date a claim was filed for temporary dis- 
ability and a settlement made in the sum of $79.29, said payment being made with- 
out prejudice to the claim of the defendant company that Chayer was not insured 
for temporary disability after he left the employ of the Buick Company and did 
not have any life insurance at the time of his death. 

Plaintiff brought suit against defendant insurance company for $2,000 life 
insurance, and the trial court rendered a verdict in favor of plaintiff, from which 
defendant company appeals. 

Total and permanent disability was provided for under the following clause 
of the insurance policy: “Upon receipt by the Company of due notice and proof- 
in writing—that any Employee has, (1) while insured hereunder, (2) prior to his 
sixtieth birthday, and (3) after having been continuously employed by the employer 
for two full years, become totally and permanently disabled, as a result of bodily 
injury or disease, so as to be prevented thereby from engaging in any occupation 
and performing any work for wage or profit, the Company will * * * commence 
to pay * * * monthly instalments * * *.”’ Under the facts in this case, plaintiff's 
decedent was not entitled to permanent disability as his last employment with the 
Buick Motor Company was only for a period of six months and two days. 

[1-3] Death benefits were provided for as follows: “If death occur while the 
Employee is in the employ of the Employer and while said Group Policy is in 
force, the amount of Life Insurance, if any, then in force thereunder on said 
Employee, will be paid to Eugenia Chayer, Beneficiary.” As to the life insurance 
only, the policy provided that 31 days after the employee leaves the employ of the 
employer the insurance would be discontinued. However, it was a custom in force 
by the Buick Company that the employee, by paying monthly premiums, could 
continue the insurance in force for an additional six months. Although this privi- 
lege is not contained in the policy, we think the defendant company is now estop- 
ped to deny the same and is bound by it. However, in this case we find that 
Chayer paid no premiums after his employment ceased, nor were any paid fot 
him. Therefore, he had no life insurance protection at the time of his death, 
unless, as claimed by plaintiff, the defendant had in its hands money sufficient to 
cover the premiums due. 

“Where the company has in its hands a fund absolutely due and payable to 
insured before the date upon which his premium becomes due, the company should 
apply such fund if necessary to avoid a forfeiture.” 32 C. J. 1308. See, also, 
Inter-Ocean Casualty Co. v. Copeland, 184 Ark. 648, 43 S.W.(2d) 65; Long v. 
Monarch Accident Ins. Co. (C. C. A.) 30 F.(2d) 929. 

In Clifford v. Catholic Mutual Benefit Ass’n, 208 Mich. 448, 175 N. W. 242, 
we said (quoting from the syllabus): “A mutual benefit association may not 
declare a forfeiture of the policy of insurance where it has in its hands money 
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belonging to the policyholder sufficient to pay the assessments due and payable.” 
See, also, Stark v. Illinois Bankers’ Life Ass’n, 220 Mich. 108, 189 N. W. 862; 
Leverett v. Continental Casualty Co., 247 Mich. 172, 225 N. W. 515. 

In the instant case, the premiums upon the life insurance were not paid unless 
at the time of the death of deceased he was entitled to benefits of not less than 
$3, which was the amount necessary to pay the May and June premiums, from 
temporary disability. 

In order to receive the temporary disability benefit the policy required that 
immediate notice of the sickness be given to defendant insurance company; that 
attirmative proof of such sickness be given within 30 days: and that the employee be 
under the care of a licensed physician. We find that deceased was employed on 
\pril 1, 1932, and did not call a physician until April 29, 1932, nor was any report 
made or claim made for benefits growing out of temporary disability until after 
the death of deceased. In addition, the policy provided that all insurance ceases 
upon the termination of employment for any reason whatsoever. While it is true 
that Chayer became ill at the time of or shortly after he left the employ of the 
Buick Company, yet the evidence does not satisfy us that he was temporarily dis- 
abled as of April 1, 1932. Therefore, he was not entitled to temporary disability 
benefits; and not being so entitled, had no reserve with the Buick Company to 
pay the premiums on his life insurance during May and June, 1932. 

The judgment is reversed: costs to defendant. 

Potter, C. J., and North, Nelson Sharpe, Fead, Wiest, Butzel, and Bushnell, 
|J., concur. 


NASH v. NEW YORK LIFE INS. CO. No. 74. 
Supreme Court of Michigan. Sept. 9, 1935. 
262 Northwestern Reporter 441. 

1. INSURANCE. 

“Insurance policies” are contracts to indemnify against contingent losses. 

(For other cases, see Insurance, Dec. Dig. § 124.) 
2. INSURANCE. 

Forfeitures of insurance policies are not favored. 

(For other cases, see Insurance, Dec. Dig. § 243.) 
3. INSURANCE. 

Surrender of policy by insured and receipt of cash surrender value before judg- 
ment was rendered in insured’s action on policy held not such composition and satis- 
faction of insured’s claim for loss as to discharge insurer from liability, where 
insured did not intend to release insurer, and there was no consideration for satis- 
faction of claimed unliquidated liability of insurer for loss under policy. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

Appeal from Circuit Court, Wayne County: Adolph F. Marschner, Judge. 

Action by Fred E. Nash against the New York Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Thomas A. E. Weadock, of Detroit, for appellant. 

Bert R. Sogge, of Detroit, for appellee. 

Porter, Chief Justice. 

Plaintiff, insured by defendant, sued to recover damages resulting from an 
automobile accident and return premium upon the surrender of his policy. The 
defendant claimed no proper proofs of loss were submitted by plaintiff to defendant, 
and later moved to dismiss plaintiff’s suit because July 10, 1933, plaintiff surrendered 
his policy and received the cash surrender value thereof. There was judgment for 
plaintiff, and defendant appeals. 

The controlling, questions are whether the proof will sustain the judgment, and 
whether plaintiff was entitled to recover at all, having surrendered his policy to 
de fendant and received the cash surrender value thereof before judgment was ren- 
dered. There are other questions of practice raised, the decision of which, 
under the facts, was within the discretion of the trial court. The trial court found 
the testimony sufficient to warrant the judgment, and in this finding we agree. 

May plaintiff, who surrendered his policy and accepted the cash surrender value 
thereof prior to judgment, recover? Defendant relied below, and relies here, upon 
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Fischer v. Northwestern Mutual Life Ins. Co., 267 Mich. 6, 255 N. W. 337, and 
Lauer v. Michigan Life Ins. Co., 268 Mich. 614, 256 N. W. 567, in both of which 
cases it was held that by reason of the surrender of the policy before the cause of 
action thereon accrued, there could be no recovery. 

[1, 2] Insurance policies are contracts to indemnify against contingent losses. 
Though an insurance policy may ordinarily be canceled by surrender of the policy 
by the insured to the insurer and the acceptance of the unearned premium or cash 
surrender value thereof, surrender and cancellation of an insurance policy will not 
relieve the insured from liability incurred prior to its surrender and cancellation. 
Hicks v. Grimley, 213 N. Y. 447, 107 N. E. 1037. Forfeitures of insurance policies 
are not favored. Miner v. Michigan Mutual Benefit Ass’n, 63 Mich. 338, 29 N. W. 
852. Where, after a fire insurance policy was surrendered and the return premium 
accepted by the insured on December 30, in ignorance of the loss of the property 
insured, by fire, December 25, the insured was held entitled to recover, notwith- 
standing the surrender of the policy and the acceptance of the return premium. 
Van Valkenburgh v. Lenox Fire Ins. Co., 51 N. Y. 465. 

Where plaintiff intended to surrender his fire insurance, and the policies did 
not reach the representatives of the defendant company until after the fire, it 
was held that when the insurance policies reached the representative of the insurer 
after the fire occurred, the character of the contract had been changed from a 
contingent to a certain lability on the part of the insurer, a cause of action based 
on absolute debt forthwith accrued to plaintiff which was not extinguished by the 
subsequent receipt of the policy. Crown Point Iron Co. v. A&tna Ins. Co., 127 N. Y. 
608, 28 N. E. 653, 14 L. R. A. 147 

The theory of these and similar cases is that prior to surrender of the policy, 
the contractual status of the parties thereto had been changed from a contingent 
liability on the part of the insurer to an absolute liability. A cause of action for 
an absolute debt had accrued on the contract prior to its surrender and cancellation. 
The contingency on which liability was made to depend had accrued, and the insur- 
ance company was the absolute debtor to the plaintiff for the amount of the 
insurance. 

[3] At the time plaintiff’s policy was surrendered and he received the cash 
surrender value thereof, settlement was made solely on the basis of defendant’s 
contractual liability independent of any liability for loss insured against. There 
was nothing to indicate plaintiff settled or intended to settle and release the 
cefendant from liability for any loss claimed to have accrued and to have been 
insured against, and defendant paid no more upon the surrender of the policy 
by plaintiff than it would have paid had its contingent liability not become fixed 
and absolute. There was no such composition and satisfaction proven as to 
defeat plaintiff's right of recovery. Browning v. Crouse, 43 Mich. 489, 5 N. W. 
664; Burr’s Damascus Tool Works v. Peninsular Tool Mfg. Co., 142 Mich. 417, 
105 N. W_ 858. No consideration moved from defendant to plaintiff for the 
satisfaction of its claimed unliquidated liabiltiy for loss under the policy. The 
proofs show plaintiff had no intention of releasing defendant from its claimed 
liability, and defendant denied any such liability existed. There was no agree- 
ment to settle this claimed liabliity, no payment and acceptance of a less sum 
than plaintiff claimed in satisfaction and release from liability, no consideration 
therefor, and no release of defendant by plaintiff, under seal, and consequently 
the surrender of the policy and the acceptance of its cash surrender value by 
plaintiff after liability accrued did not discharge defendant from such liability, 
nor bar plaintiff's right of recovery. 

The judgment of the trial court is affirmed, with costs. 


North, Nelson Sharpe, Fead, Wiest, Butzel, Bushnell, and Edward M. 


Sharpe, JJ., concur 


ROBBINS v. NEW YORK LIFE INS. CO. No. 30410. 
Supreme Court of Minnesota. Aug. 9, 1935. 
262 Northwestern Reporter 210. 

1. INSURANCE. 

In action on life policy, evidence sustained special findings that insured, in 
applying for reinstatement, answered truthfully in stating that he was in same 
health as when policy issued, and that insured answered falsely in stating that 
within past two years he had not had any illnesses and had not consulted or been 
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treated by any physician, but that insured did not intend to deceive by false answer 
and that matter misrepresented did not increase risk of loss (Mason’s Minn. St. 
1927, § 3370.) 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. INSURANCE. 
_ In action on life policy, special finding that insured’s statement in application 
for reinstatement that he had not had any illnesses or had not consulted or been 
treated by any physician within past two years was false held not inconsistent with 
general verdict for plaintiff, where special finding also included finding that insured 
did not intend to deceive by false answer and that matter misrepresented did not 
increase risk of loss (Mason’s Minn. St. 1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. § 670.) 
3. INSURANCE. 

Statute providing that no misrepresentation shall defeat policy unless made 
with intent to defraud or unless matter misrepresented increases risk of loss held 
applicable to reinstatement of lapsed life insurance policies issued on medical exam- 
inations, in preference to statute relating to misstatements in policies issued without 
previous medical examinations (Mason’s Minn. St. 1927, §§ 3370, 3396). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Syllabus by the Court. 

1. On appeal from a judgment where there. has been no motion for a new 
trial, the sole question for this court is whether the evidence reasonably sustains 
the verdict. 

2. In this action, to recover on a life insurance policy, the sole defense was 
that the insured, in his application for reinstatement of the policy after it lapsed 
for nonpayment of a premium, falsely answered these two questions, first, that to 
the best of his knowledge and belief he was in the same condition of health when 
the application was signed as when the policy issued; and, second, that within the 
past two years he had not had any illnesses, diseases, or bodily injuries, or had not 
consulted or been treated by any physician or physicians. The jury found his 
answer to the first question true and to the second false, but also found, upon 
sufficient evidence, that he did not intend to deceive by the false answer and that 
such answer did not increase the risk of loss. The evidence sustains the special 
findings. And considering them in view of the evidence, there is no fatal inconsis- 
tency between the special finding that the answer to the second question was false 
and the general verdict. 

3. Section 3370, Mason’s Minn. St. 1927, and not section 3396 thereof, applies, 
in so far as practical, to reinstatement of lapsed life insurance policies, issued upon 
medical examinations. 

4. The defendant’s claim to judgment on the ground that the insured became 
afflicted with a serious disease, to his knowledge, before the application for rein- 
statement was accepted, so that his failure to notify the insurer of this change in 
his health was a fraud which voids the insurance, is not sustained for the reason 
that such defense was neither pleaded nor litigated, and also for the reason, that if 
such a claim had been asserted, the record discloses evidence that would have made 
jury issues thereof. 

Stone and Olson, JJ., dissenting. 

Appeal from District Court, Anoka County; Arthur E. Giddings, Judge. 

Action by Silas E. Robbins against the New York Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Doherty, Rumble & Butler, of St. Paul, for appellant. 

L. M. Carlson and Will A. Blanchard, both of Anoka, for respondent. 


STATE ex rel. BOWDON v. ALLEN et al., Judges. No. 34101. 
Supreme Court of Missouri. July 10, 1935. 
86 Southwestern Reporter (2d) 63. 


3. INSURANCE. 

Presumption against suicide which arose in favor of beneficiary in an action 
on life policy affected only burden of evidence and not burden of proof. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

En Banc. 
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Certiorari by the State of Missouri, on the relation of Agnes D. Bowdon, 
against Perry T. Allen and others, judges of the Springfield Court of Appeals, to 
quash the opinion of respondents in the case of Bowdon vy. Metropolitan Life Insur- 
ance Co. published in 78 S.W.(2d) 474, 475. 

Certiorari quashed. 

Sam J. Corbett and Shelley I. Stiles, both of Caruthersville, for relator. 

Ward & Reeves, of Caruthersville, and Fordyce, White, Mayne & Williams and 
Rk. E. La Driere, all of St. Louis, for respondents. 

Hays, Judge. 

[1] The relator, Agnes D. Bowdon, seeks by our writ of certiorari to quash 
the opinion and record of the Springfield Court of Appeals in the case of Agnes D. 
3owdon v. Metropolitan Life Insurance Company, 78 S.W.(2d) 474, 475, lately 
pending in that court. In the circuit court the relator recovered a judgment and 
verdict for $1,000. This judgment was on appeal reversed and remanded by said 
Court of Appeals, with directions. As grounds for quashal of said opinion the 
relator charges that the same is in conflict with several specified decisions of our 
court. The case was heard on a former appeal and is reported in Bowdon v. Met- 
ropolitan Life Ins. Co., 227 Mo. App. 710, 59 S.W.(2d) 787. We look to the 
assailed opinion for the facts, and only to it. 

The action reviewed by the Court of Appeals is based on a policy of insurance, 
an Arkansas contract, of date August 12, 1929, of said insurance company, insur- 
ing Dewey B. Bowdon, deceased, naming his wife, the said Agnes D., as benefici- 
ary. The insurance company’s answer to the petition alleged that the deceased 
brought about his own death by suicide; the answer basing the defense on a pro- 
vision of the policy which reads: “If the insured within one year from the date of 
issue hereof, die by his own hand or act, whether sane or insane, the liability of the 
company hereunder shall be limited to an amount equal to the premiums which have 
been received, without interest.” 

On February 5, 1930, the insured was run over and killed by a passenger train, 
near Truman, Ark. An inquest was held in the county where the death occurred, 
and the coroner’s jury’s verdict was “that said Dewey B. Bowdon came to his 
death by intentionally jumping in front of a Frisco passenger train No. 108.” The 
verdict was by the insured’s widow attached to the proof of death of her husband 
as made by her to the insurance company. 


In the opinion we find the following recital of the “undisputed evidence” and 
authorities under which the case was ruled, and the ruling itself; the ruling being 
to the effect that at the close of the whole case the trial court should have directed 
a verdict for the plaintiff in the amount of premiums paid on the policy: 

“Counsel for appellant states in its printed argument that the only real ques- 
tion in the case was whether death was suicidal and that on that issue there was 
no conflict in the evidence. 

“If the foregoing statement be correct, there is nothing further to consider in 
this case. 

“There were but three witnesses who testified upon the suicide feature of the 
case, to wit, Clyde A. Houston, Curtis Hurst, and Leo Alberto. While in some 
minor details there was apparently some difference as to what the witnesses saw 
of the conduct of deceased, within the space of a half minute to a minute of the 
time immediately preceding the striking and killing of deceased by the railroad 
train, yet in substance the testimony was practically the same. . 

“The first, Clyde A. Houston, said he was 27 years of age and lived a mile and 
a quarter from Herget. He had lived around Jonesboro all his life. That he 
recalled seeing deceased February 5, 1930, in Nettleton, at about 8 o’clock in the 
morning. That he saw him later that day at the railroad crossing near where he 
was killed; he was then fixing a flat tire. Witness turned in on that crossing him- 
self, and was walking alone. That he did not speak to deceased when he passed 
him; that, as witness passed deceased, the latter was standing at the left front 
wheel of his car. That, when witness stepped off his truck, deceased turned and 
went back behind his car. Witness next saw him when the train whistled at Herget. 
3y that time deceased had walked from the highway to within about 5 feet of 
the track, where he stood until the train got something like 21%4 poles from him, 
when he made a spring and jumped in front of the train, landing in the middle of 
the track between the rails, with his head toward the engine. It was the Sunny- 
land passenger train approaching, which is a fast train, running from Memphis, 
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through Jonesboro to Kansas City. There was nobody with deceased when witness 
saw him at the gate to the crossing, nor when witness saw him approaching the 
railroad track, and that there was no other person around that witness saw, except 
Curtis Hurst. They were about 150 yards from the crossing, and were both look- 
ing at the train, when deceased jumped in front of it. They were on the north 
side of the railroad, and the highway is on the south side. That the train whistled 
ior Herget, which is a plantation commissary. That the Sunnyland passenger train 
does not stop there. That, when witness first heard the train whistle, deceased was 
over at his car. That, after the train whistled, the deceased came walking up 
towards the track, stopped before he reached the rails, and was looking toward the 
train. He was about 5 feet from the track when he stopped, at the time the train 
was crossing the trestle, about a quarter of a mile away. While the train was 
traveling this quarter mile, deceased stood beside the track, with his hands on his 
hips, looking toward the train. He did not say anything that witness could hear 
before he made the movement to get between the rails. That he made the leap to 
get between the rails when the train was about 2% telegraph poles away. The 
movement deceased made was a swift one. He did not stumble or fall between the 
rails, but he jumped, and as he did so he slung his hands like that (indicating) 
making a jump. When he landed between the rails he was on his feet. He threw 
his hands back and fell toward the engine on the track and on his back, throwing 
his hands back from his head, and just as his head went down between the rails the 
train went over him. This occurred about 9:08 a. m. 

“Curtis Hurst, who was the next witness, stated he was 32 years of age. Did 
farm work; lived 2 miles south of Truman, in Poinsett county, Ark., and that he 
had a family. That he saw deceased February 5, 1930, at the road crossing men- 
tioned. The highway and railroad run parallel, about 60 feet apart, and there is a 
wire fence between them. That the right of way is inclosed with fences, with a 
gate at the crossing. That, when witness first saw deceased, the latter was walk- 
ing by the railroad, coming up the incline of the crossing, towards the rails—not 
walking either up or down the railroad property, but traveling north or northwest, 
up the incline, which had been filled in for a wagon road across the railroad, and 
is a private crossing. Deceased was alone when witness saw him, walking up the 
private incline. That, after deceased went up the private road incline, toward the 
railroad track, he walked up within a’short distance of the rails and stopped, put 
his hands on his hips and watched the train as it was approaching him. That, 
when it approached within a short distance, the deceased just ran and jumped in 
front of the train, jumping parallel with the train; that is, he jumped with the 
train, like the train was going, and he was right in front of it when he laid down. 
The train was traveling from Memphis, toward Jonesboro, in a northwesterly direc- 
tion. The movements of deceased were toward the northwest also. It looked to 
witness like deceased jumped about middle ways of the track; that is, midway 
hetween the two rails. When he landed, he was facing northwest, with his back to 
the train, and, after he landed between the two rails, he put his hands right at the 
the back of his head and laid backwards on the track, between the rails. That 
before he ran and jumped between the rails he was looking toward the train. That, 
when deceased first came up near the rails, he stopped and began to watch the train, 
which was about at the trestle, and that deceased continued to look at the train as 
it approached, until he made the leap to get between the rails. It was a fast train, 
hetween Memphis and Kansas City. It was probably running about 60 miles an 
hour, but witness stated that he could not give an estimate as to how far the 
engine was from the deceased at the time he jumped between the rails, but it 
appeared to him that it was not very far. He said that deceased did some good 
jumping to get in front of it, and immediately after he landed between the rails 
he fell backwards between them. That as soon as he struck the gravel between the 
rails the train struck him. That he had not seen deceased before, except as he 
came up on the railroad, and did not know him, but learned later who he was. 
\Vitness was somewhere between 150 and 200 yards away from the point where 
deceased was killed, and that there was nothing to obstruct his view. He could 
hear the noise of the train as it approached. That the railroad is on a,dump, along 
there, but did not know the height of it, but estimated it to be 5 or 6 feet. The 
track is level; the crossing ties and rails are laid on rock ballast. That deceased 
just turned around and went to jumping the way the train was going, like he was 
trying to jump in front of it. That the jump was made from the side of the track 
opposite from where witness was. 
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“That, when deceased made the first jump, the train was not very far from 
him. He could not tell how far it was when he made the second jump, but it was 
right on him, and that, when he made the third jump, the train was mighty close, 
and nearly hit him, but it did not hit him before he hit the ground. That the train 
must have been within a rail when the third jump was made. That the tracks of 
deceased were by the rail, where he made his third jump. That from the way it 
appeared to him deceased was standing up at the side of the track waiting for the 
train to come over. 

“On redirect examination witness testified again that deceased came up the 
incline and stopped before he got between the rails, and was looking to the south- 
east, at the train, or in its direction; that he continued to look in that direction until 
he made the jumps; that he did not hesitate between the jumps, but did them in a 
hurry, and that, after he got to the point which is midway between the two rails, he 
did not hesitate before he leaned backwards, toward the train, and it looked like he 
intended to lean back; and that he did not make any effort to cross over the rail, 
to the other side, before the train struck him. 


“On further cross-examination by counsel for respondent, witness was asked 
whether or not be could say the act of deceased was done designedly or purposely, 
or because of the fact that the train was so near him, and that he was making an 
effort to get out of the way, and witness replied, ‘It did not look that way to me.’ 

“The third witness, Leo Alberto, testified that he was acquainted with deceased 
for only a short while, and saw him on February 5, 1930, on the track after the 
train hit him. He did not then know who he was. Witness was attracted by the 
train whistling so much and so loud. When he was about 200 yards back—that as 
he came near, he saw deceased standing by the track 3 or 4 feet from it, and then 
at about that time deceased got on the track, the train was still blowing its whistle 
when it hit deceased. He said that, when he (witness) was about 200 yards away, 
deceased walked up by the railroad track and got up close to the rails. That he 
stopped 2 or 3 feet from the track and was looking east, towards the train, as it 
was coming about 200 yards from the crossing. Deceased looked towards where 
the train was coming and remained in that position a short while; when the train 
was very near to him, he got on the track and stood there for a moment. That wit- 
ness then turned away, because he knew the train was going to get deceased, and 
he turned his head and looked away. That he did not stop after deceased was 
killed, because he had business in Herget to attend to right away. That when he 
came back there were two or three people there, but he does not know who they 
were, but thinks they were people working in a field. 

“While it is true that respondent, in this. case, furnished the agent of the insur- 
ance company the certificate of the coroner’s verdict at the inquest, she did so at 
the solicitation of the company’s agent, who himself sent it to the company with 
the proofs of death. Therefore respondent contends that it was not binding upon 
her as an admission. However, we do not find that in this case it is in anywise 
necessary to seriously consider that question. 

“It is our opinion that the testimony of the three witnesses heretofore enum- 
erated, disposes of the question of the proof of suicide by deceased. 


“Appellant contends that the only question in this case is whether death was 
suicidal, and insists that on that issue there was no conflict whatever, nor was there 
any contradiction of the three witnesses, to wit, Houston, Hurst, or Alberto. 


“There being no explanation, rebuttal, or contradiction of the proof or man- 
ner of death of deceased, the trial court, we think, should have sustained the 
demurrer at the close of the whole case, and have ordered a verdict for the respond- 
ent in the sum only of the amount of y" premiums paid. New York Life Insur- 
ance Co. Watters, 154 Ark. 569, 243 S. W. 831; Home Life Insurance Co. v. 
Miller, ig? Ark. 901, 33 S.W.(2d) 1102. Mayhew v. Travelers’ Prot. Ass’n of 
Amer. (Mo. App.) 66 S.W.(2d) 199; Sharp v. Supreme Council Royal Arcanum 
(Mo. App.) 251 S. W. 159; Grohmann v. The Maccabees (Mo. App.) 237 S. W. 
875; Bowdon v. Metropolitan Life Ins. Co., 227 Mo. App. 710, 59 S.W.(2d) 787. 

“It is urged by the appellant, and we think it was the duty of the trial court, to 
have sustained the demurrer of the defendant at the close of the whole case, or 
to have ordered a verdict for plaintiff, in the amount of the premiums paid, and 
that, in the event of the failure so to do, it is the duty of this court to reverse this 
cause, with instructions to the circuit court to enter up judgment for the amount of 
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the premiums paid. Mayhew yv. Travelers’ Prot. Ass’n (Mo. App.) 66 S.W.(2d) 
199; Bowdon v. Metropolitan Life Ins. Co., 227 Mo. App. 710, 59 S.W.(2d) 787. 

“Conditions under which the rights of insurer to a directed verdict on the 
issue of suicide exist are clearly stated in the annotation in 37 A. L. R. pp. 171, 
172, as follows: ’ 

“Although in all jurisdictions the courts apparently recognize the existence of 
a strong presumption against suicide, the presumption is rebuttable, and it is held 
that an insurer setting up suicide of the insured as a defense to a recovery on a 
policy may be entitled to a directed verdict in its favor on the issue of suicide, if 
the evidence produced is so clear and conclusive as to overcome the presumption 
and leave no reasonable basis for a jury to arrive at any other conclusion than that 
of suicide. Under such conditions the issue of fact is no longer one for the -jury 
to speculate on, and should be decided by the court by means of a peremptory 
instruction to render a verdict for the insurer. So, where all the evidence produced 
on the trial overcomes the presumption, convincingly indicates suicide, and is incon- 
sistent with accident or murder, the insurer is entitled to a directed verdict on the 


defense of suicide.’ 


“In our opinion, the undisputed evidence in this case, including that of the con- 
duct of deceased immediately preceding his actions in watching the approaching 
train, as it traveled swiftly toward him, in plain view, over the space of a quarter 
of a mile, and his continuing to approach the track, and finally, while the train 
continued to so approach him, to pause so near the track, and as the train, accord- 
ing to witnesses, a fast passenger, came in full view of him, moving at a speed of 
from 50 to 60 miles per hour, shows that deceased sprang or leaped in front of it, 
to what he certainly knew to be certain death. 

“To say that witnesses differed as to whether he ran forward a step or leaned 
back for a minute was of no consequence in the evidence, touching his conduct at 
the time. The human eye of even more than one person is, we think, in the com- 
mon experience of man, unable in such an infinitesimal time to definitely or accur- 
ately reflect the swift combination of movements of a man under such circum- 
stances. It appears to us that the act of leaping in front of the train, under such 
circumstances as the evidence presents, could have no purpose other than suicide.” 

_ It is the contention of relator that the holding of the Court of Appeals in its 
opinion, that the testimony of the three witnesses of defendant sufficiently proves 
suicide of the insured “notwithstanding the jury in this case, a law case, had 
decided that Bowdon did not commit suicide, is contrary to the decisions in Gannon 
v. Laclede Gaslight Co, 145 Mo. 502, 46 S. W. 968, 47 S. W. 907, 43 L. R. A. 505; 
Cluck v. Abe, 328 Mo. 81, 40 S.W.(2d) 558; State ex rel. v. Trimble, 307 Mo. 536, 
271 S. W. 43, and Ford v. Wabash Railway Co., 318 Mo. 723, 300 S. W. 76%” 
Respondents, on the other hand, contend (1) that the record before us does not 
show affirmatively that the opinion assailed is in conflict with cases cited by relator 
or with other rulings of this court, and (2) that if we should find that conflict does 
not exist, and that the same arises out of the fact that said opinion is based on 
oral evidence alone, then the opinion is also in conflict if it did not correctly rule \a 
respect of the coroner’s certificate which was a part of the proof of death. Many 
authorities are cited in support of these propositions. } 

[2] The question of whether the admission was binding upon relator as a mat- 
ter of law is a question which we think is not presented on the record before us, 
because it apparently was not considered or passed upon by the Court of Appeals. 
State ex rel. Boeving v. Cox, 310 Mo. 367, 373, 276 S. W. 869. For after stating the 
facts in respect of the coroner’s certificate the opinion declared: “We do not find 
that in this case it is in anywise necessary to seriously consider that question.” The 
court then passed that matter and resolved the issue of suicide, to which it related, 
as a question of law arising on the parol evidence alone. In such situation the legal 
effect of the admission is not necessarily brought up by certiorari. The relator is 
in no position to complain, nor will the respondents be concerned if, as they deter- 
mined, the defense was sufficient without that piece of evidence. 

[3, 4] The cases cited by the relator are on their facts unlike the case now 
under consideration, and the rules of law which they announce and apply are not 
applicable to the situation presented here. They all apply the general rule as to 
conflicting and substantial evidence (presumptions being absent) which is stated in 
pod a case of that character, Peterson v. Chicago & A. R. Co., 265 Mo. 462, 
19,178 § 





S. W. 182, 187; though the Gannon Case, supra, a presumptive negligence 
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or res ipsa loquitur case, was dealing with common-law rules peculiarly applicable 
to cases of that nature which involve the issue of legal presumption affecting the 
burden of proof; whereas the presumption against suicide which arose in this case 
in the plaintiff’s favor affected only the burden of evidence. Brunswick v. Standard 
Insurance Co., 278 Mo. 154, 213 S. W. 45, 7 A. L. R. 1213; Griffith v. Continental 
Casualty Co., 299 Mo. 426, 253 S. W. 1043; Landau v. Pacific Mut. Life Ins. Co., 305 
Mo. 542, 267 S. W. 370. The general rule as summed up in the Peterson Case, is, 
that “after a prima facie case has once been made out, the case can never be 
taken from the jury.” 

Doubtless the relator is relying upon this last-stated rule. But, as is pointed 
out in Wendorff v. Missouri State Life Ins. Co., 318 Mo. 363, 369, 1 S.W.(2d) 99, 
101, 57 A. L. R. 615, “the rule has its exceptions. When the proof is documentary, 
or the defendant relies on the plaintiff’s own evidential showing (or evidence which 
the plaintiff admits to be true), and the reasonable inferences therefrom all point 
one way, there is no issue of fact to be submitted to the jury. Darlington Lumber 
Co. v. Mo. Pac. R. Co., 243 Mo. 224, 245, 147 S. W. 1052; Linderman v. Carmin, 
255 Mo. 62, 164 S. W. 614; Warren v. N. Y. Life Ins. Co. (Mo. App.) 182 S. W. 
96, 98; Richey v. W. O. W., 163 Mo. App. 235, 246, 146 S. W. 461.” 

In the Richey Case cited next above it is said: 

“Tt is true that in cases such as this suicide is an affirmative defense, and gen- 
erally it is a defense that should be submitted to the jury as an issue of fact; but 
it is not true that an affirmative defense cannot be so clearly and indisputably 
established that its existence should not be accepted by the court as proved in law. 
Where all the evidence in a case is of such character that it affords no room for 
reasonable controversy about an ultimate facts, there can be no issue, and there- 
fore nothing concerning such fact for the triers of fact to determine. In each of 
the cases cited by plaintiff, there was room in the evidence for a reasonable inference 
against the fact of suicide, and the issue properly was submitted to the jury. * * * 
But there is nothing in those cases, nor in any of the authorities we have con- 
sulted, that militates against the conclusion that the defense of suicide may be 
proved in law. The presumption against suicide is very strong—strong as the uni- 
versal instinct for life—but it may be overcome by proof, just as the instinct for 
life, in individual instances, may be overmastered by a desire for death; and we 
perceive no reason in law or logic for saying that the fact of suicide cannot be 
established in law. The true rule thus is tersely stated by the Supreme Court of 
Wisconsin, in Agen v. Insurance Co., 105 Wis. 217, 80 N. W. 1020, 76 Am. St. 
Rep. 905: ‘Where the reasonable probabilities from the evidence all point to suicide 
as the cause of death, so as to establish it, in the light of reason and common 
sense, with such certainty as to leave no room for reasonable controversy on the 
subject, a jury should not be permitted to find to the contrary, and have such find- 
ing stand as a verity in the case; but the question should be decided by the trial 
court as one of law.’ 

“Applying this rule to the conceded facts of the present case, we must hold 
that the trial court erred in not peremptorily instructing the jury to return a ver- 
dict for defendant.” 


The above-quoted passage was also quoted with approval by this court in 
srunswick v. Standard Insurance Co., 278 Mo. 154, loc. cit. 172, 213 S. W. 45, 50, 
7 A. L. R. 1213. The decision of the respondents also finds support in the rationale 
of Landau v. Pacific Mut. Life Ins. Co., supra, syllabus 4 of which reads: “An 
inference of accident sufficient to take the case to the jury cannot be based on a 
presumption against suicide, where the occurrence resulting in the insured’s injur- 
ies and death, together with all the attendant circumstances, are minutely described 
by eyewitnesses, and they definitely demonstrate that his every movement was vol- 
untary. Such a presumption is indulged only when the cause and manner of the 
insured’s death is wholly circumstantial.” 

From the citations and discussion contained in the respondents’ opinion, it is to 
be observed that the law of Arkansas is the same as that of Missouri on the issue 
here involved. 

[5] We find no conflict between the decision rendered by the respondents and 
any controlling decision of this court. In view of this conclusion, we deem it 
unnecessary to touch upon other propositions stated in the brief. Our writ of 
certiorari issued herein is therefore quashed. 

All concur. 
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FARMER v. METROPOLITAN LIFE INS. CO. No. 23128. 
St. Louis Court of Appeals. Missouri. July 26, 1935. 
Rehearing Denied Sept. 10, 1935. 
85 Southwestern Reporter (2d) 235. 
1. INSURANCE. 

In action on group policy for total and permanent disability benefits by 
employee of lead company, where issue was whether total and permanent dis- 
ability of insured, if it had occurred, arose during time of employment and while 
policy was in force, evidence that insured became totally and permanently dis- 
abled from lead poisoning prior to termination of policy, though he continued 
to work in the plant for some weeks after lapse of policy but under great physical 
strain Aeld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

In action on group policy for total and permanent disability benefits, damages 
should be assessed at not to exceed $490.82, or benefit payments for eleven months, 
held error, where policy provided for six months’ waiting period after proof of 
disability before insurer became liable to pay and suit was brought two months 
after insurer’s liability attached, at which time benefits for only the two months 
could be recovered. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from St. Louis Circuit Court; Julius R. Nolte, Judge. 

“Not to be published in State Reports.” 

Suit by Wilburn Farmer against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed in part, and cause remanded, with instructions. 

Fordyce, White, Mayne & Williams and R. E. La Driere, all of St. Louis, 
tor appellant. 

W. A. Brookshire, of Farmington, for respondent. 

Hosterrer, Presiding Judge. 

This action was instituted on January 13, 1933, in the circuit court of St. 
Francois county, where, upon the application of defendant, a change of venue 
was granted to the circuit court of St. Louis county, Division No. 1, where it 
was tried before the court and a jury on October 17, 1933. 


The petition set out that defendant was a foreign corporation duly licensed 
to do business in Missouri; that for a long time prior to March 31, 1932, plaintiff 
was an employee of the St. Joseph Lead Company, a corporation, as a laborer 
at its mines at Herculaneum; that on or about October 1, 1919, defendant issued 
for a valuable consideration to the St. Joseph Lead Company, a policy of insur- 
ance styled group insurance 368-G, which was for the protection of the employees 
of said Lead Company; that on March 31, 1932, plaintiff was an employee of 
said Lead Company, and, under the terms of said policy, was entitled to insur- 
ance and protection, and that defendant through said Lead Company had issued 
to plaintiff a certificate of insurance styled serial certificate No. 10792, which 
stated that plaintiff was then insured in the sum of $1,250 and, in addition, serial 
certificates No. 10792A and No. 10792XA, each in the sum of $1,000, so that, on 
March 31, 1932, the various certificates aforesaid showed that plaintiff was 
entitled to insurance and protection in the sum of $3,250; that the said group 
insurance policy is in the possession of said Lead Company or defendant; that 
said group policy of insurance, in amended section 7, contains the following 
provision: “Total and Permanent Disability Benefits— Upon receipt, at its Home 
Office, in the City of New York, of due proof that any employee, while insured 
hereunder, and prior to his sixtieth birthday, has become totally and permanently 
disabled, as the result of bodily injury or disease, so as to be prevented thereby 
from engaging in any occupation and performing any work for compensation or 
profit, the Company will waive the payment of further premiums as to such 
employe and six months after receipt of such proof, will commence to pay, in 
lieu of the payment of insurance at his death, monthly installments as defined 
below to the said employe * * * and will continue such payments for the period 
provided below, should the insured continue totally and permanently disabled.” 
That in the event plaintiff shall establish a claim for total and permanent disability 
benefits he will be entitled to 81 monthly installments of $44.62, based upon 
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insurance in the sum of $3,250; that on the 3lst day of March, 1932, and for a 
long time prior thereto he had been afflicted with chronic lead poisoning, diseased 
lungs, bronchitis, distended stomach, and dizziness; that since said date he has 
been permanently, continuously, and wholly prevented from performing any 
work for compensation or profit by reason of said bodily disease and infirmities; 
that because of same he has been, since March 31, 1932, and will be, permanently, 
continuously, and wholly prevented from performing any work for compensation 
or profit; that such ailments and conditions arose while the terims of said policy 
of insurance were in full force and effect and while he was an employee of said 
Lead Company and before he had attained the age of 60 years; that on the 
31st day of March, 1932, all the premiums which had accrued and which were 
due upon each of said policies of insurance were duly paid; that plaintiff and 
said Lead Company have in all respects complied with the conditions and pro- 
visions contained in said policy; that he has made.due proof of his disabilities to 
the defendant, in accord with the terms and conditions of said policy of insur- 
ance, and that the defendant on September 23, 1932, refused to pay to plaintiff 
ihe installments as provided in said group policy, and, in fact, refused to pay 
to the plaintiff any amount under and by virtue of said policy of insurance; that 
there is now due and owing to plaintiff from defendant, 11 monthly installments 
in the sum of $44.62 each, or a total of $490.82; that plaintiff has made demand 
upon defendant to pay these instalhments, but defendant has failed so to do, and 
judgment is prayed for that amount. 

Defendant's answer contained, first, a general denial and a specific denial 
that plaintiff is totally and permanently disabled within the terms and meaning 
of policy No. 368-G sued on, and denied that plaintiff. was so totally and per- 
manently disabled at the time he left the employment of the Lead Company and 
at the time when the insurance under the provisions of said group policy was in 
force on the life of plaintiff; that if plaintiff is totally and permanently disabled 
so that he cannot engage in any occupation or perform any work for compensa- 
tion or profit as provided by the terms of said group policy, such total and per- 
manent disability did not arise while plaintiff was in the employ of said Lead 
Company and while the policy sued on was in force and effect as to plaintiff, 
but that such total and permanent disability, if it exists, arose after plaintiff's 
employment with the Lead Company was terminated after the insurance as to 
plaintiff terminated; that defendant denied that prior to the filing of plaintiff's 
petition he made due proof to the home office of defendant, in accord with the 
terms and conditions of said policy, to the effect that he became totally and 
permanently disabled while in the employ of said Lead Company and while said 
insurance was in force and effect as to him, and denied that there was any such 
proof made to comply with the requirements, terms, and provisions of said 
insurance policy No. 368-G. 

The reply was a general denial. 

The testimony showed that plaintiff for a number of years prior to April, 
1932, had been an employee of the St. Joseph Lead Company at its plant at 
Herculaneum, Mo., and, until March 31, 1932, was covered by $3,250 insurance, 
which was payable in the sum of $44.62 for each installment during total and 
permanent disability; that he had been in failing health for several years prior 
to March 31, 1932; that he had smothering spells, pains around his heart and 
shoulder, his feet would cramp at night, and he would have to take his toes 
and pull them up, that his knees would cramp and he could not sleep at night; 
that he was short-winded and would have choking sensations, and during the 
months of March and April, 1932, that it hurt him to work and completely 
exhausted him; that his condition had not improved and that he was unable to 
perform any work without suffering pain and discomfort. Several lay witnesses 
and two physicians corroborated him. ' 


Dr. Hardy and Dr. Fitzgerald both stated that at the time of the trial he was 
unable to perform work. 


Dr. Hardy testified that he examined him in May, June, and October, 1932, 
and, upon each examination, found that he was in poor physical condition; that 
he was not able to work, and that work would aggravate the conditions; and 
that these conditions which disabled him were permanent in their character. 

Dr. Fitzgerald testified that when he made his examination during the 
progress of the trial, that he found him to be unable to work because of lead 
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poisoning, chronic bronchitis, and hyperthyroidism, but, in his opinion, if the 
thyroid trouble were removed he might be able to work, but that his opinion 
was speculative, and unless an operation would cure him he was permanently 
disabled, and that before he would be able to work the lead condition and the 
chronic bronchitis and the hyperthyroidism would all have to be cured, and he 
further found that the blood condition was bad, in that the blood cells were 
too slow and the white blood count was too high. 

The plainitff testified that he was 27 years old; went to the seventh grade in 
school; worked for the Lead Company eight years and was discharged April 30, 
1932, because of reduction of force; that during his first employment he worked 
in the sintering plant in dust and gas, doing heavy work, then on the crusher, 
crushing the red hot ore which was dusty work, then unloading lead ore, after- 
wards in the mixing room, and then at the slug furnace where the hot slug is 
dumped after it goes through the furnace where there is much gas; that at the 
time he finished work he was engaged in alternating one week in the sintering 
plant and one week on the crusher; that he wore a mask but could still inhale 
dust; that some days he did not feel like working and would not go in; that 
the plant was running four or five days a week for about the last year of his 
employment; that on March 31, 1932, and immediately before that time he 
had pains around his heart that went up into his shoulders; his feet and knees 
would cramp at night and he could not sleep; had smothering spells and head- 
ache and that his neck and throat hurt him; that he coughed and often choked; 
that he consulted the regular physician of the Lead Company sometimes twice a 
week; that he had appendicitis in 1929 and after that some trouble sleeping at 
night; that when he got through with his daily work he could hardly get home 
and that he could not rest and did not feel able to do a day’s work. 

It was further shown by the chief clerk of the employee’s department, and 
who kept the insurance records of the men, that the group insurance policy 

showed the coverage of $3,250 on plaintiff for 81 months of $44.62 each in the 
event of total and permanent disability while the policy was in force; that the 
policy of insurance was terminated on March 31, 1932, because it was on a 
monthly basis and was allowed to lapse by the Lead Company and a new policy 
was issued without the disability feature; that plaintiff worked during the month 

April after the termination of the insurance policy for an average of about 
ive 8-hour shifts each week during that month, and that he received wages of 
32 80 a day or eight hours. 

Defendant offered an instruction in the nature of a demurrer to the evidence 
at the close of plaintiff's testimony, which was refused by the court and a 
similar instruction at the close of all the evidence, which was likewise refused. 

The court gave an instruction for the plaintiff to the effect that if the issues 
were found in plaintiff’s favor the jury should assess his damages at a sum not 
to exceed $490.82. 

The jury returned a verdict in favor of plaintiff for that amount, and, after 
an ineffective motion for a new trial, the cause is brought on appeal by defendant 
to this court for review. 

It is conceded that the provisions of the policy, other than those set out here- 
inbefore, entitled plaintiff to 81 monthly installments of $44.62 each, if he became 
totally and permanently disabled while the policy was in force. The policy is a 
monthly renewable term policy. It was in force on March 31, 1932, but it was not 
thereafter renewed. Plaintiff continued in the employ of the company after March 
31, 1932, until the latter part of April of the same year, when he was laid off. 

[1] Defendant, in its brief, devotes much time and much forceful argument 
to its contention that the court should have directed a verdict for defendant at 
the close of all the testimony. We have set out somewhat in detail hereinbefore 
the circumstances and conditions under which plaintiff worked and the effect it 
had upon him. We quote approvingly the following from Moss v. Metropolitan 
life Insurance Co., 84 S.W.(2d) 395, 397, an opinion from this court by Sutton, 
Commissioner, dated July 2, 1935, and not yet reported [in State Report] the fol- 
lowing: ‘ ‘Policy provisions insuring against total and permanent disability, such 
as the provision here involved, are not given a strict and literal construction, but 
are given a liberal construction, on the theory that the fair intention of the parties 
to the contract is that the insured shall receive indemnity when he is disabled as a 
result of bodily injury or disease to the extent that he is unable to carry on any 
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occupation, business or profession, which without the disabling injury or disease 
he would be able to engage in. It is not required that he shall be absolutely help- 
less, but he is totally disabled when the infirmity from which he suffers renders 
him unable to perform in the usual and customary way substantially all the mater- 
ial acts of any occupation, business, or profession he would be able to engage in 
but for his disabling infirmity. The mere fact that he performed the duties of his 
occupation for a time is not sufficient in itself to defeat his claim of total dis- 
ability. He may have worked when really unable and at the risk of endangering 
his health or life. The fact that under distressing circumstances a strong will 
and great courage caused him to do what he was unable to do without great phys- 
ical pain and effort, or without endangering his health or life, or what common 
care and prudence would require a person in his condition to desist from doing, 
does not as a matter of law show that he was not totally disabled. Rickey v. New 
York Life Ins. Co. (Mo. App.) 71 S.W.(2d) 88; Missouri State Life Ins. Co. v. 
Case (Ark.) 71 S.W.(2d) 199; Kemper v. Police & Firemen’s Ins. Ass’n (Tex. 
Com. App.) 44 S.W.(2d) 978; Lumbra v. United States, 290 U. S. 551, 54 S. Ct. 
272, 78 L. Ed. 492; Home Life Ins. Co. v. Ward (Ark.) 75 S.W.(2d) 379; Kin- 
yon v. Kinyon (Mo. App.) 71 S.W.(2d) 78; McMahon v. Supreme Council, 54 
Mo. App. 468; Travelers’ Ins. Co. v. Turner, 239 Ky. 191, 39 S.W.(2d) 216; James 
y. United States Casualty Co., 113 Mo. App. 622, 88 S. W. 125; Aétna Life Ins. Co. 
v. Wyant, 249 Ky. 562, 61 S.W.(2d) 50; Mutual Benefit Health & Accident Ass’n 
v. Bird, 185 Ark. 445, 47 S.W.(2d) 812; Foglesong v. Modern Brotherhood. of 
America, 121 Mo. App. 548, 97 S. W. 240; Equitable Life Assur. Soc. v. Merlock, 
253 Ky. 189, 69 S.W.(2d) 12; Prudential Ins. Co. v. Harris, 254 Ky. 23, 70 S.W. 
(2d) 949; Kane v. Metropolitan Life Ins. Co. (Mo. App.) 73 S$.W.(2d) 826.” 

It necessarily follows that under the testimony in this case, and under the 
authorities set out above, we would not be justified in saying as a matter of law 
that the plaintiff did not become totally and permanently disabled while the policy 
was in force within the meaning of same. 


Complaint is also made by defendant as to instructions 1 and 2, given on behalf 
of plaintiff. The instructions as well as the arguments advanced by defendant 
against their correctness, are very similar to those in the Moss Case, supra, and for 
the reasons therein assigned we hold that there was no reversible error attending 
the giving of plaintiff's instructions. 

[2] Defendant further complains that the verdict is excessive and that the 
trial court should not have given plaintiff’s instruction No. 3, which authorized the 
jury, in the event it found in favor of plaintiff, to assess his damages at a sum 
not to exceed $490.82. We hold this complaint is well taken. The policy provision 
is that the defendant will commence to pay the monthly installments six months 
after receipt of due proof at its home office. There is no dispute as to the time 
when such due proof was received at the home office. It was received on June 8 
1932. The six months, which the policy provided as being the time which should 
elapse from the reception of the proofs until the agreement to commence to pay 
the monthly installments became effective, would expire on December 8, 1932. 
his clause in the policy in respect to the six months’ waiting period fixes the time 
when the liability of the company to commence to pay the monthly installments 
arises. Its terms are clear and unambiguous, and we must give it effect in accord 
with its plain, clear, and unambiguous meaning. Therefore, as this suit was filed 
on January 11, 1933, only two months’ installments can be counted as becoming 
due and payable prior to the date of the institution of the suit, to wit, the month 
expiring December 8, 1932, and the month expiring January 8, 1933. "The subse- 
quent monthly installments sued for were not due until after the date of the filing 
of the suit; consequently, plaintiff was not entitled to recover for more than the 
installments for those two months above mentioned amounting to the sum of 
$89.24. . 

It therefore follows that if the plaintiff within ten days shall file a remittitur 
of $401.58, the judgment of the circuit court will be reversed and the cause 
remanded, with directions that a new judgment be entered in favor of plaintiff 
against the defendant, in the sum of $89.24, with interest thereon at the rate of 6 
per cent. per annum from October 17, 1933, the date of the original judgment 
Otherwise, the judgment is reversed and the cause remanded for a new trial 

Becker and McCullen, JJ., concur. we 
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STATE ex rel. METROPOLITAN LIFE INS. CO. v. ALLEN et al., Judges. 
No. 33949. 
Supreme Court of Missouri, Division No. 1. July 9, 1935. 
Rehearing Denied July 30, 1935. 
85 Southwestern Reporter (2d) 469. 
INSURANCE. 

Where policy is open to different construction, that most favorable to insured 
must be adopted; but, where language of policy is unambiguous, such language 
must be given its plain meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Certiorari by the State, at the relation of the Metropolitan Life Insurance 
Company, against Perry T. Allen and others, Judges of the Springfield Court of 
Appeals, to quash an opinion of the Springfield Court of Appeals in the case of 
Thomas E. Kane vy. Metropolitan Life Insurance Company, 73 S.W.(2d) 826. 

Writ of certiorari quashed. 

Oliver & Oliver, of Cape Girardeau, and Fordyce, White, Mayne & Williams, 
Fred M. Switzer, Jr., and Walter R. Mayne, all of St. Louis (Leroy A. Lincoin, 
of New York City, of counsel), for relator. 

Finch & Finch, Rush H. Limbaugh, all of Cape Girardeau, for respondents. 

Boyle & Priest, Robert E. Moloney, and George T. Priest, all of St. Louis, 
and Harry O. Smith, of Farmington, for National Lead Co., amicus curiz. 

FRANK, Judge. 

Certiorari to quash an opinion of the Springfield Court of Appeals in the case 
of Thomas E. Kane v. Metropolitan Life Insurance Company. The opinion in that 
case is reported in 73 S.W.(2d) 826. The action was one to recover total and 
permanent disability benefits under certificates of insurance issued by defendant to 
plaintiff as an employ ee of the St. Louis-San Francisco Railway Company under a 
group policy of insurance. The master policy issued to the railway company pro- 
vided for the payment of total and permanent disability benefits to employees 
carrying insurance under the group policy. The main provisions relating to total 
and permanent disability were also set out in the certificates issued to plaintiff. 
Those provisions read as follows: 

‘Total and Permanent Disability Benefits. 

‘Any employee shall be considered as totally and permanently disabled who 
furnishes due proof, that, as the result of bodily injury suffered or disease con- 
tracted while his insurance was in force and prior to his sixtieth birthday, he is 
permanently, continuously and wholly prevented thereby from performing any 
work for compensation or profit. f 

“Upon receipt of due proof of such disability, the Metropolitan Life Insur- 
ance Company will pay to such employee, in lieu of the payment at death of the 
said insurance on the life of such employee, equal monthly installments based on 
the amount of insurance in force on such employee at the date of receipt of proof 
of such disability, as shown in the following tables.’” 

Plaintiff in the case under review obtained a judgment for $3,196.02, which, on 
appeal, was affirmed by the Springfield Court of Appeals. Relator brings the case 


here by certiorari, contending that the opinion of the Court of Appeals conflicts 
with prior controlling decisions of this court. 


The language of the certificate is that an employee is permanently disabled 
when “he is permanently, continuously and wholly prevented thereby from per- 
forming any work for compensation or profit.” The Court of Appeals construed 
this provision of the policy as follows: “We think the narrow rule contended for 
by defendant, and seemingly supported by some foreign authorities, is not in har- 
mony with the rule in Missouri, and in the majority of the states of this country. 
We shall not write at length setting out what various opinions have held under 
the different facts, but we have reached the conclusion, after reading many cases, 
that the general holdings under facts similar to these and under contracts worded 
similar to the one under consideration here, are that the insured is totally and 
permanently disabled, so as_ to bring him within the provisions of the policy, when 
he is no longer able to perform the usual, customary, and substantial duties of his 
own occupation, and when, in view of the insured’s age, training, experience, edu- 
cation and physical condition, there is no work or occupation in which he can 
engage for profit. And that these are questions of fact to be determined hy the 
jury under proper instructions from the court. We think we are sustained in this 
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conclusion by the holdings of the courts of this state and of other states, some of 
which cases are as follows: Wall v. Continental Casualty Company, 111 Mo. App. 
504, 86 S. W. 491; Foglesong v. Modern Brotherhood, 121 Mo. App. 548, 97 S. 
W. 240; Katz v. Union Central Life Ins. Co., 226 Mo. App. 618, 44 S.W.(2d) 250; 
Hurt v. Equitable Life Assurance Society (Mo. App.) 53 S.W.(2d) 1101; Hardie 
v. Metropolitan Life Ins. Co. (Mo. App.) 7 S.W.(2d) 746; Medlinsky v. Metro- 
politan Life Ins. Co., 146 Misc. 855, 263 N. Y. S. 179; Manuel v. Metropolitan 


Life Insurance Co. (La. App.) 139 So. 548; McCutchen v. Pacific Mutual Life 
ins: Co, 1593'S; C. 401. 1591'S. B.67-” 


{1, 2] Relator claims that the disability provisions of the certificate are plain, 
unambiguous, and not open to construction. Based on this claim, the contention 
is that the construction given such provisions by the Court of Appeals conflicts 
with decisions of this court which hold that plain and unambiguous language in 
an insurance policy is not open to construction but such language must be given 
its plain meaning. Without setting out the cases which relator cites in support of 
this contention, it may be stated that the uniform holding of this court is that 
where an insurance policy is open to different constructions, that most favorable 
to the insured must be adopted. But where the language of the policy is plain and 
unambiguous, such language must be given its plain meaning. So the question is: 
Are the provisions of the certificate plain and unambiguous? If so, the province 
of the Court of Appeals was to give the language of the certificate its plain mean- 
ing and enforce it as written. On the other hand, if the language of the policy 
is ambiguous and open to different constructions, the Court of Appeals had author- 
ity to give the certificate any construction it thought proper, and be immune from 
certiorari, provided its opinion does not conflict with prior controlling decisions 
of this court on the same or a similar state of facts, or run counter to some estab- 
lished principle of law announced by this court. 


[3, 4] No decision of this court has been cited, and we have found none, 
which construes an insurance policy with like or similar provisions to the one here 
in controversy, so it cannot be said that the opinion of the Court of Appeals con- 
flicts with controlling decisions of this court on a like or similar state of facts. 
Our only province on certiorari being to determine questions of conflict, we have 
no authority to construe the policy in controversy for the purpose of determining 
whether the opinion of the Court of Appeals is right or wrong, but we do have 
a right to determine whether or not the language of the policy is plain and unam- 
biguous for the purpose of deciding whether or not the Court of Appeals’ opinion 
which construes the language of the policy violates controlling decisions of this 
court holding that unambiguous language in an insurance policy is not open to 
construction, but must be given its plain meaning and be enforced as written. 


Is the language of the policy in controversy plain and unambiguous, or is it 
ambiguous, and for that reason open to construction? The language of the policy 
is that a policyholder is totally and permanently disabled when he is permanently, 
continuously, and wholly prevented from performing any work for compensation 
or profit. 

Evidently the purpose of one in carrying a policy of insurance providing for 
total and permanent disability benefits is to have such benefits take the place of 
his earnings and provide a livelihood for him in case he becomes totally and per- 
manently disabled. While we do not intend to construe the language of the pol- 
icy, we do say that the evident purpose of the parties in entering into such a con- 
tract aids in determing whether or not its language is clear and plain or ambig- 
uous. If an able-bodied railroad engineer carrying such a policy should lose both 
legs and one arm and yet be able to sit on the street corner and sell peanuts, shoe- 
strings, or newspapers, for which he would receive some compensation or profit, 
would he be totally disabled within the meaning of his policy? If the hearing and 
eyesight of a member of this court should become so defective that he would be 
unable to perform his official duties, but he would yet be able to mow his lawn or 
hoe his garden, and do like work for his neighbors for a small compensation, would 
he be totally disabled within the meaning of the policy in question? Does the 
language of the policy mean that if the insured is able to perform substantially 
the duties of his occupation, he is not disabled? Or does it mean that if he is 
physically able to perform substantially any work for which he is equipped, he is 
not disabled? Such an insurance policy is nothing more nor less than a contract 
between the insurance company and the insured. When we keep in mind the evi- 
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dent purpose prompting the parties to enter into such a contract, we know it does 
not mean that if an injured policyholder is able to do anything whatsoever for 
any compensation whatsoever, he is not totally disabled. But what does it mean? 
\What does performing work for compensation or profit mean? The language of 
the policy is not clear and plain. Its meaning cannot be determined except by an 
authoritative construction. If the case were here on appeal we would be author- 
ized to construe the language of the policy and determine the policyholder’s rights 
thereunder. But we have no right to do so on certiorari for the purpose of deter- 
mining whether the opinion of the Court of Appeals i is sound or unsound. In view 
of the fact that this court has not construed an insurance policy like or similar 
to the one here in controversy, and in view of the further fact that the language 
of the policy in question is ambiguous, and therefore open to construction, the 
construction the Court of Appeals gave the policy is not subject to review by this 
court on certiorari. 

Further —— is made that the evidence clearly showed the insured was 
actually engaged in work for compensation or profit, and that his disability did 
not prevent him ‘cues performing any work for compensation or profit. 

In view of the fact that this court has not construed an insurance policy con- 
taining language like or similar to the one in question, it necessarily follows that 
we have not determined what would or would not constitute total disability 
in the meaning of such a policy, 
time on certiorari. 


Our writ of certiorari heretofore issued should be quashed. It is so ordered. 
All concur. 
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STATE OF MISSOURI ex rel. KANSAS CITY LIFE INSURANCE CoO., 
Relator v. PERRY T. ALLEN et al., Judges. No. 34030. 
Supreme Court of Missouri, Division No. 2. July 11, 1935. 

Rehearing Denied Sept. 3, 1935. 
85 Southwestern Reporter (2d) 886. 

1. INSURANCE. 

Beneficiary from whom premium on life policy was received was proper person 
to whom tender of premium should have been made by insurer which was denying 
liability on policy. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

3. INSURANCE. 

In action on life policy, evidence as to whether insurer waived condition requir- 

ing delivery of policy before death of insured by retention of policy during insured’s 

illness held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

1, INSURANCE. 

Where life policy was in force during insured’s life, fraud of beneficiary in 
concealing death of insured at time beneficiary paid premium notes and obtained 
delivery of policy could not change contract and relieve insurer from liability on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

Certiorari by the State of Missouri, on the relation of the Kansas City Life 
Insurance Company, against Perry T. Allen and others, Judges of the Springfield 
Court of Appeals, to quash the opinion of the respondents in the case of Wood v 
Kansas City Life Ins. Co., published in 75 S.W.(2d) 412. 

Ceriorari quashed. 

David W. Hill, of Poplar Bluff, and Frank W. McAllister and James W 
roaddus, both of Kansas City, for relator. 

WEsTHUES, Commissioner. 

Relator in this case seeks, by certiorari proceedings, to quash the opinion of 
the Springfield Court of Appeals in the case of Wood v. Kansas City Life Ins. Co., 
reported in 75 S.W.(2d) 412, on the ground that the opinion is alleged to be in con- 
flict with controlling decisions of this court, in particular the opinion in the case of 
State ex rel. Metropolitan Life Ins. Co. v. Shain, 334 Mo. 385, 66 S.W.(2d) 871. 

_ The opinion of the Court of Appeals contains a comprehensive statement of 

the facts. We have concluded that it will not be necessary to restate them in full. 

\ skeleton thereof will be sufficient for a disposition of the case. 
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[1, 2] The point was made in the Court of Appeals that a demurrer to the 
evidence offered by relator should have been sustained by the trial court. The Court 
of Appeals ruled that the trial court rightly overruled the demurrer. It is this part 
of the opinion of the Court of Appeals that relator seeks to quash. The plaintiff in 
the case was the widow of Wesley W. Wood. She sued relator, Kansas City Life 
Insurance Company, to recover $2,000, alleged to be due her as beneficiary under a 
ten-year convertible term life insurance policy on the life of her deceased husband. 
The opinion discloses the following: 

Wood and one Alspaugh, while working on a highway, made application for 
insurance to defendant company, through its agent, located at Conway. The appli- 
cations were signed July 8, 1932, at Ava, Mo. The agent, Shields, informed the 
applicants that he would deliver the policies to them at Poplar Bluff, Mo. The com- 
pany accepted the application of Wood and issued him a policy on July 9, 1932, 
which was mailed to its agent, Shields, for delivery. The application of Alspaugh 
was not accepted, but the agent was notified to have Alspaugh examined by medical 
examiners located at Poplar Bluff. This caused a long delay. In fact, the opinion 
does not disclose that the policy was ever issued. It does show that it had not 
been issued the latter part of August, 1932. Shields held Wood’s policy intending 
to deliver it and Alspaugh’s in person when he received Alspaugh’s policy. For the 
first year’s premium Wood gave three notes, which were due August 20, September 
20, and October 1, 1932. The company accepted the notes. In August, 1932, 
defendant company notified Wood that the first premium note was due. Plaintiff, 
the wife of Wood, answered this letter August 25, stating that they did not have the 
money to pay the note and that her husband had been in bed the last four weeks 
with typhoid fever. The company then wrote Shields asking his advice about can- 
celing the policy because of the sickness of Wood. It is not shown that any further 
action was taken. Shields kept the policy and it was not returned for cancellation. 
On October 7, 1932, the company notified Wood that all three of his premium notes 
were due, and demanded payment. In answer to this letter plaintiff, the wife of 
Wood, inclosed the amount due on the notes. The plaintiff also requested that the 
notes and policy be sent to her at Walnut Shade, Mo. The company immediately 
returned the notes, marked paid, and instructed its agent, Shields, to deliver the 
policy. This the agent attempted to do. When Shields arrived at Walnut Shade, 
he found that Wood had died September 11, 1932, whereupon he returned the policy 
to the company. Suit was brought by the plaintiff, as the beneficiary under the 
policy. The company defended, contending that the policy was not in force because 
of the following provisions in the application and the policy: 

The application reads as follows: “‘If this application is not accompanied by 
the first premium in cash it is agreed that the company assumes no liability what- 
ever until a policy of insurance is actually delivered to me during my lifetime and 
while I am in good health, and any money, check, note, obligation or other thing of 
value, given to the company or its agent, on account of the first premium on the 
policy applied for shall be held by the company merely as a deposit and not as pay- 
ment until such time as the policy of insurance is issued and delivered to me during 
my lifetime and while I am in good health, after which the same shall be applied 
on such first premium charge; otherwise said deposit shall be returned to me or 
my heirs, executors or administrators.’ ” 

The policy provides: “‘l. Unless the first premium has already been paid in 
cash, this policy shall not take effect until the first premium hereon has been paid 
and this policy delivered to the applicant within thirty days from the date hereof, 
and unless the applicant is in good health at the time of its delivery.’” 

The Court of Appeals held that the trial court was authorized in submitting the 
case to the jury on the theory that the evidence justified a finding that the com- 
pany had waived the provisions just quoted. Relator, insurance company, in its 
brief tersely states its position as follows: 

“Respondents base their holding that relator waived the condition of the policy 
relative to delivery solely upon what was done after the death of Wood. That, as 
this court said, is not the law. 

“In addition to this, the above ruling of respondents that the fact that relator 
did not offer to return the premiums collected until the same were paid into court 
constituted evidence of waiver, is clearly in conflict with the Shain opinion, in view 
of the facts disclosed in respondents’ opinion.” 

The company did not offer to return the money paid by plaintiff until it was 
deposited in court on June 28, 1933. 
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If the quoted statement of relator be true, then the opinion of the Court of 
Appeals is in direct conflict with the opinion in the Shain Case, relied on by relator. 
This for the reason that if there was no contract of insurance at the death of 
Wood, none could have been brought into existence by the acts of the company as 
proven in this case. The opinion in the Shain Case so holds. If, on the other 
hand, the company had waived the provisions of the policy quoted, prior to the 
death of Wood, and the policy was in force, then it was immaterial that the policy 
was not delivered prior to the death of Wood, nor was the failure to return the 
money to plaintiff material. 

We find that the opinion of the Court of Appeals, holding there were sufficient 
facts in evidence to authorize a jury in finding there had been a waiver, was not 
based on acts done by the company after the death of Wood. Note that the court 
said after reviewing the evidence [75 S.W.(2d) 412, 417]: 

“It is our conclusion that the facts as herein set out at length were at least suffi- 
cient to make it a question for the jury as to whether or not the defendant waived 
the provisions in the application and in the policy (said provisions hereinbefore 
quoted) with reference to the application not being accompanied by cash, and also 
with reference to the applicant not being in good health. The evidence is con- 
vincing that the defendant accepted the notes and issued and ordered delivered the 
policy before the notes were paid. 

“The evidence also shows that the defendant relied on its agent Shields with 
reference to the policy, for the evidence shows it asked Shields’ advice about can- 
celing the policy on account of sickness of the applicant. We think the evidence 
was at least sufficient to make the question of waiver of the provisions pertaining 
to good health one for the jury. 

The Court of Appeals then takes up the next question. It may seem from the 

manner in which the question is approached, that the court had in mind the ques- 
tion of waiver after the death of Wood. But if we read through the entire para- 
graph, found on pages 417 and 418 of 75 S.W.(2d), we find that the Court of 
Appeals decided that the evidence was sufficient to authorize a finding that the com- 
pany considered the policy in force and that it had waived delivery of the policy 
before the death of Wood. The whole paragraph reads: “The question of waiver 
of the death of the applicant for the insurance before delivering the policy has not 
been so easily determined. We are not unmindful of the law as construed by the 
courts that a dead man cannot be insured, but in this instance we have some things 
that are established by proof, and some others that may be inferred. Here we have 
an agent authorized to take applications for insurance, and to deliver policies, and 
to take notes for the first annual premium. ‘These notes were made payable to him- 
self and indorsed by him to the defendant. It might well be inferred that this 
indorsement strengthened the notes, and because of such the defendant waived the 
stipulation in the application and in the policy, and accepted the notes as payment of 
the premium, and sent the policy to the agent, to be delivered. The inferences are 
that the defendant considered the notes good as cash, and considered the contract 
closed. After the first note became due, demand was made upon the applicant for 
payment; within a short time after demand, the plaintiff wrote the defendant that 
she did not have the $5.90 with which to pay the note, and, in addition, told the 
defendant her husband had been sick with typhoid fever for about four weeks. 
Following that notice of ill health, the defendant wrote to its agent and advised 
him of the report of sickness, and asked him for advice with reference to cancella- 
tion of the policy on account of the applicant’s sickness. The record is silent as to 
the advice the agent gave them, but at any rate the defendant kept the notes, did 
uot attempt further to cancel the policy, but attemped to and did collect the notes 
after it had information that the insured had suffered with typhoid fever from 
shortly after the issuance of the policy. Are these circumstances competent for the 
jury to consider on the question of waiving delivery before the death of the insured? 
We think so, when considered along with other evidence and circumstances in the 
case. Bear in mind that it was before the jury as to the taking of the notes and 
the indorsement thereof, with the mailing of the policy to the agent, together with 
the testimony showing the defendant’s seeking the advice of its agent, and with the 
inference at least that he did not advise cancellation on account of sickness. After 
this information of sickness was received, the defendant kept the notes and later 
collected them, and kept the money for some time.” (Italics ours.) 

The Court of Appeals did refer to the evidence of acts done and the conduct 
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on the part of the company after the death of Wood, but it did not hold that the 
company, by such conduct, waived anything after W ood’s death. The opinion, after 
repeating what happened, concludes: “We think these are circumstances to he sub- 
mitted to the jury on the theory that the defendant considered the policy in force 
and effect and that it considered the contract as completed. It is not our province 
to say that the evidence was sufficient. It is only for us to determine whether or 
not there was sufficient evidence with the inferences to be drawn therefrom to go to 
the jury. It is our conclusion that the trial court did not commit error in refusing 
the demurrer at the close of the whole case.” 

We interpret the opinion of the Court of Appeals to hold that the acts and con- 
duct of relator, after the death of Wood, tended to show that the company con- 
sidered the policy in force prior to the death of Wood. 

So also in dealing with the question of the offer to return the money paid by 
plaintiff in discharging the premium notes. Relator contended that it could not have 
returned the money because there was no administration on the estate of Wood. 
The Court of Appeals answered this question in substance as follows: If an admin- 
istrator had been appointed, he would not have been entitled to the money. The 
plaintiff in the case paid the notes. This the company knew. Plaintiff was, there- 
fore, the proper person to whom tender should have been made. In this the Court 
of Appeals was correct. The court did not hold that because no tender was made 
prior to June, 1933, the defendant company could not make a defense. It concluded 
the discussion as follows: ‘We have read each of the cases above cited by defendant, 
and we think that under the facts in this case the above cases are not in point and 
do not sustain the defendant’s contention. On the contrary, we think the Carpenter 
Case, supra [(Carpenter v. St. Joseph Life Ins. Co.), 212 Mo. App. 336, 246 S. W. 
623], does hold that the insurer may so conduct itself as to indicate that it has treated 
the contract as existing.” The Carpenter Case referred to is Carpenter v. St. Josepir 
Life Ins. Co., 212 Mo. App. 336, 246 S. W. 623 

The Court of Appeals in its opinion cited and considered the opinion of this 
court in State ex rel. v. Shain, supra, and correctly held that the facts in that case 
differed materially from the facts in the case under consideration. We fail to see 
any conflict in the opinions. 

[3-5] Relator, judging from its oral argument and brief, seems to feel that the 
opinion of the Court of Appeals permitted the plaintiff to reap the fruits of an 
alleged fraud. It does seem that plaintiff intentionally concealed the fact that her 
husband was dead at the time she paid the notes and asked for the policy, but the 
judgment was not affirmed on the basis of what was done after the death of Wood. 
This is where the case differs from the case of State ex rel. v. Shain, supra. In 
that case the reinstatement of the policy was obtained by fraud. In this case a 
strong, healthy man made application for insurance. His application was accepted 
by the company and the policy issued and sent to the agent for delivery more than 
two weeks prior to the time appellant became ill. The nondelivery of the policy 
was not the fault of the insured. The company did not cancel the policy when it 
learned of the applicant’s illness. Suppose, for the sake of argument, Wood had 
lived and the policy had been delivered October 21, 1932, and a year later, say 
September 11, 1933, Wood had died without paying the second premium. Can it 
be doubted that the company would have then defended, and rightly so, on the 
ground that the policy had lapsed for nonpayment of the premium? See National 
City Bank v. Missouri State Life Ins. Co., 332 Mo. 182, 57 S.W.(2d) 1066. Neither 
is the company’s contention in this case consistent with equity. The agent, Shields, 
held the applicant’s policy for his own convenience, waiting for the arrival of another 
policy so that he could deliver the two at the same time. It could have, and-should 
have, been delivered prior to the sickness of Wood. When the company heard of 
the sickness of the applicant, prior to the delivery of the policy, it did not see fit 
to cancel the policy. Insured died as the result of this sickness and the company 
contends no insurance existed. Wood, under the contention of the company, 
although entitled to have had the policy delivered, was without insurance for more 
than three months, during which time the company held Wood’s premium notes. 
The conduct of the company certainly was sufficient to submit the question of waiver 
of delivery to the jury. In fact, it seems to us that the company considered the 
policy in force until it heard of Wood’s death. If the policy was in force, then the 
fraud, if any, on the part of the wife of Wood, in concealing the death of her hus- 
band, could not change the contract. Our only duty, on certiorari, is to determine 
whether any conflict exists. What we have said, aside from determining that 
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question, was said in answer to the contention that the opinion of the Court of 
Appeals, as written, will permit parties to recover judgments against insurance com- 
panies, which have their foundation in fraudulent conduct. Such a contention is 
untenable. 

It follows that our writ, heretofore issued, should be quashed. 

Cooley and Bohling, CC., concur. 

Per Curiam. 

The foregoing opinion by Westhues, C., is adopted as the opinion of the court. 

All concur. 











It is so ordered. 

















MUTUAL LIFE INS. CO. OF NEW YORK v. OWENS et al. No. 4061. 
Supreme Court of New Mexico. Sept. 18, 1935. 
48 Pacific Reporter (2d) 1024. 
1. INSURANCE. 


Where insured delivered to his former wife, who was employed in local insur- 
ance office, signed request for change of beneficiary of his insurance from his then 
wife to former wife, but failed to bring policy to office on following morning as 
requested so that it could be sent to home office to effect such change, although 
insured examined policy during evening, insured’s wife held entitled to recover on 
policy as beneficiary where insured died before noon of day following signing of 
request for change, since insured had not done everything in his power to effect 
change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from District Court, Bernalillo County; Dailey, Judge. 

Bill of interpleader by the Mutual Life Insurance Company of New York 
against Marthalouise H. Owens and Fay E. Owens, who filed answers and cross- 
complaints. Judgment for cross-complainant Fay E. Owens, and cross-complainant 
Marthalouise H. Owens appeals. 

Affirmed. 

Bryan G. Johnson, of Albuquerque, for appellant. 

John F. Simms and Augustus T. Seymour, both of Albuquerque, for appellee. 

BICKLEY, Justice. 

The Mutual Life Insurance Company of New York filed its bill of inter- 
pleader, setting up that Hubert E. Owens at the time of his death had an insurance 
policy with it. The company acknowledged that the sum called for in the policy 
was due to the beneficiary, and averred its willingness to pay the proceeds of the 
policy to the party entitled thereto. The bill alleged that Fay E. Owens (appellee), 
wife of the insured, was designated as beneficiary on the face of the policy, and 
that Marthalouise Horton Owens (appellant), former wife of the insured, was 
holding a request for change of beneficiary, signed by insured and dated March 1, 
1934, requesting the company to change the beneficiary to her. 

The bill set up that by reason of conflicting claims the company was in great 
doubt as to which claimant it ought to pay the proceeds of the policy, and that it 
had paid the money into court, and prayed that the claimants be required to inter- 
plead and “settle between them their rights to the money under the policy.” 

Fay E. Owens, appellee, filed her answer and cross complaint setting up her 
claim to the proceeds of the policy as the beneficiary designated on the face thereof. 

Marthalouise Horton Owens, appellant, filed her answer and cross-complaint 
setting up her claim to the proceeds of the policy by reason of a request for 
change of beneficiary signed by the insured and delivered to the company the day 
prior to the death of the insured, which written request designated appellant as 
beneficiary. 

At the conclusion of the case the court found that appellee Fay E. Owens, 
who is designated as beneficiary on the face of the policy, was entitled to the pro- 
ceeds of said policy, and entered judgment accordingly. From this judgment the 
appellant has appealed. 

The following findings of fact made by the court show the basis of the judg- 
ment, and, since we find them controlling here, will be set out in full: 

“1. Hubert E. Owens, the husband of Fay E. Owens, died a few minutes after 
twelve o’clock noon on the 2d day of March, 1934, leaving him surviving Fay E. 
Owens, his widow, who is twenty (20) years of age.” 

“3. Hubert E. Owens in March, 1926, was married to Marthalouise Horton; on 
the 15th day of May, 1926, he took out the policy of insurance in question, desig- 
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nating his then wife, Marthalouise H. Owens, as the beneficiary; on the 11th day 
of January, 1934, Hubert E. Owens and Marthalouise H. Owens, his wife, entered 
into a written property settlement by the terms of which each renounced any inter- 
est or claim in the insurance on the life of the other; on the 12th of January, 1934, 
Marthalouise Horton Owens obtained a divorce from Hubert E. Owens in the 
district court of Bernalillo county, New Mexico, and there being no children of 
their marriage and no alimony, suit or support money claimed or adjudged from 
and after the 12th day of January, 1934, Marthalouise Horton Owens, who resumed 
her maiden name, Marthalouise Horton, had no legal claim of any kind against 
the said Hubert E. Owens, nor was he indebted to her in any sum or on any 
account whatsoever. 

“4. On the 15th day of January, 1934, Hubert E. Owens, then a single man, 
signed and swore to an application to the insurance company to change the bene- 
ficiary of the policy to his mother, Bonnie Owens, and delivered the policy to the 
Albuquerque office of the insurance company, which forwarded the policy and the 
application for change through the Pueblo office to the home office in New York, 
where, on the 22d of January, 1934, the company consented to the change and 
indorsed the same on the policy and returned it by mail through the Albuquerque 
office to the insured; on the 4th day of February, 1934, Hubert E. Owens married 
Fay E. Owens, and on the 19th of February, 1934, Hubert E. Owens executed and 
swore to a written application to the insurance company to change the beneficiary 
of the policy to Fay E. Owens, his wife, and delivered the policy with the appli- 
cation to the Albuquerque office of the company, which forwarded the same 
through Pueblo to the home office in New York, where on the 25th of February, 
1934, the insurance company consented to the change and indorsed the same on the 
policy and returned the same by mail through Pueblo to the Albuquerque office 
where the policy arrived on the 28th of February, 1934, and on that day Martha- 
louise Horton, the divorced wife of Hubert E. Owens, who was and had been 
for several years cashier in the local office of the insurance company in Albuquer- 
que, mailed the policy to Hubert E. Owens at his home address. 

“5. The policy was delivered in the mail box at the home of Hubert E. Owens 
before noon on March 1, 1934, and was received by his wife, Fay E. Owens; 
Hubert E. Owens worked at the Santa Fé shops and did not come home for lunch; 
that night, when Hubert E. Owens arrived at home, his wife handed him the 
letter in which the policy was enclosed, he read the letter, looked at the policy and 
handed the policy to his wife with instructions to put it away, and she placed it in 
the chiffonier drawer in his room where it remained accessible to him that night 
and the following morning, but he made no effort to take it or carry it with him 
on the morning of March 2d, nor did he say anything to his wife to indicate that 
he contemplated making any further change in the beneficiary thereof, and before 
noon on March 2d, he was stricken with edema and died at the hospital a few 
minutes after twelve o’clock that day. 

“6. After his marriage to Fay E. Owens on the 4th of February, 1934, the 
deceased, Hubert E. Owens, and Fay E. Owens had no discord or trouble in their 
relations as husband and wife. 

“7. Hubert E. Owens, by reason of having made the previous application for 
change of beneficiary on his policy on the 15th of January, 1934, when, as a single 
man, he changed it to his mother, and on the 19th of February, 1934, after his 
marriage, when he changed it to his wife, understood that the company required 
all applications for change of beneficiary to be accompanied by the policy, which 
was required to be sent to the home office in New York to have the change of 
beneficiary endorsed thereon. 

“8. On the Ist day of March, 1934, at about nine o’clock a. m.,. Hubert E. 
Owens met his former wife, Marthalouise Horton, at the corner of Third and 
Central in Albuquerque and gave to her a signed application which she had pre- 
viously prepared and given to him requesting the company to change the beneficiary 
from his wife, Fay E. Owens, to Marthalouise Horton, his divorced wife, and, at 
the same time told her that, when the policy got back from the home office to hold 
it in the local office where she was cashier, and she told him the policy had arrived 
changed to his wife, Fay E. Owens, the day before, and had been mailed out in 
the afternoon mail, and that when he went home the night of March Ist, it would 
be there, and that he was required to bring the policy down to the office so it 
could be sent back to the home office in New York with the proposed change of 
beneficiary to the divorced wife; Hubert E. Owens did not swear to the application 
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before a notary, and Marthalouise Horton kept the application but never received 
the policy; on the 7th of March, 1934, the attorney for Marthalouise Horton 
mailed in the unsworn application to the Pueblo district office of the company, 
together with proof of claim and demanded that the company pay the proceeds 
of the policy to her. 


“9. The insurance company received at its home office in New York the 
unsworn application dated March 1, 1934, for change to Marthalouise Horton, the 
divorced wife, about ten days after the death of Hubert E. Owens, and the com- 
pany refused to indorse the change on the policy, taking the position that it was 
without power to do so after the death of Hubert E. Owens, and, thereafter, the 
insurance company filed the bill of interpleader in this cause. 


“10. That, during the time he was married to Marthalouise Horton for almost 
eight years, Hubert E. Owens underwent a period of ill health due to some ner- 
vous disorder, and he had no other insurance on his life than the policy here in 
question. 

“11. That any intentions which Hubert E. Owens may have had to change the 
beneficiary of the policy to his divorced wife, pursuant to which he gave her on 
March Ist, 1934, the unsworn application for change which she had previously pre- 
pared in the local office of the company and furnished to him, was by him aban- 
doned before his death, and although he had opportunity to have taken the policy 
on the morning of the 2d of March, 1934, and to have delivered it to Marthalouise 
Horton at the local office of the company in Albuquerque, he did not do so, but on 
the night of March 1st, after reading the letter of transmissal and examining the 
policy which had just been changed so as to be payable to his wife, he did not, 
attempt to keep the policy in his possession, Hut turned it over to his wife and 
told her to put it away, and she placed it in his chiffonier drawer from which he 
did not attempt to take it that night or the next morning, nor did he mention to 
his wife anything about the proposed change to his former wife, and, at the time 
of his death, the said Hubert E. Owens did not intend to deprive his wife, now 
his widow, of said insurance. 

“12. That the plaintiff, Mutual Life Insurance Company of New York, is a 
corporation organized under the laws of New York upon the mutual plan, and the 
policy here in question was written at_the home office of the insurance company in 
New York, and all changes of beneficiary thereunder are required by the terms 
of the policy to be made at the home office in New York accompanied by the pol- 
icy for indorsement, and such changes of beneficiary take effect upon indorsement 
of the policy by the company at its home office in New York. 

“That Hubert E. Owens subsequent to his marriage to Fay E. Owens had 


asked the defendant, Marthalouise Horton, to remarry him and stated that he 
would obtain a divorce from Fay E. Owens. 


_ “That Hubert E. Owens after his marriage to Fay E. Owens stated to the 
defendant, Marthalouise Horton, that his married life was unhappy. 


“At or about 9 o'clock on March 1, 1934, Hubert E. Owens delivered to Mar- 
thalouise Horton a signed request for change of beneficiary of his insurance from 
his wife, Fay E. Owens, to his former wife, Marthalouise Horton, which request 
was on the form provided by the insurance company. 

“After the insured, Hubert E. Owens, received the insurance policy on the 
evening of March 1, 1984, said insurance policy remained subject to his control and 
his ability to obtain physical possession of it and deliver it to the Albuquerque 
office of the insurance company.” 

_ The following unchallenged statement in appellee’s brief indicates the propo- 
sition of law involved and the attitude of the trial court with reference thereto: 
_ “The question of law before the court in this case is whether or not, under 
the undisputed facts, insured had effected a change of beneficiary of the policy 
in question in favor of appellant; the Trial Court found that the beneficiary of 
said policy had not been changed from the appellee to the appellant. 

“The provision of the policy controlling the power of insured to change the 
beneficiary, to be found at page 21 of the Transcript of Record, is as follows: 
‘Change of Beneficiary—Unless otherwise provided by éndorsement on this policy 
or unless there be an existing assignment of this policy other than to the Com- 
pany, the Insured may, from time to time, while the policy is in force, change the 
beneficiary by filing written notice at the Home Office of the Company accom- 
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panied by the policy for endorsement. 
ment of the policy by the Company.’ 

“The trial court favored the appellant’s view of the law to the effect that a 
change of beneficiary can be accomplished without a strict or complete compliance 
with the conditions of the policy regarding the endorsement of the insurer, and 
accepted as the controlling rule in the case the doctrine set forth in Hoskins v. 
Hoskins, 231 Ky. 5, 20 S.W.(2d) 1029, from which appellant quotes at length in 
her brief. Nevertheless, the trial court gave judgment for the appellee on the 
facts. . 

Appellant cites a number of cases and refers to the annotation in 78 A. L. R. 
970, entitled “Failure to obtain insurer’s formal consent or indorsement in the 
manner prescribed as affecting attempt to change beneficiary in old line insurance 
policy where request or demand for change has been made upon insurer.” 

The view is frequently expressed that a provision requiring a return of the 
policy to the insurer and the indorsement thereon of the change of beneficiary is 
intended only for the benefit of the insurer, and may be waived by it, and where 
all that remains to be done are merely ministerial acts of the officers and agents of 
the insurer, the change will take effect though the formal details were not com- 
pleted before the death of the insured. 

Whether the provision of the policy heretofore quoted requiring that the writ- 
ten notice by the insured of change of beneficiary must be “accompanied by the 
policy” is essential may depend upon circumstances. Where the failure to send in 
the policy is due to inadvertence or because the insured does not have power or 
control over it, it appears from the judicial expressions cited by appellant that 
such failure will not defeat the change of beneficiary. 

Appellee challenges the view of the law presented by appellant as being inap- 
plicable to the policy in question and the facts involved. 

We need not take the time to investigate and discuss this divergence of view. 

It appears that the equitable principle controlling in cases of this sort is that 
equity will regard as done that which ought to be done, and that the intention of 
the parties should be carried out. 

It is asserted by appellee, and not challenged, that in every case cited by appel- 
lant the court decreed that the change of beneficiary had been effectuated in accord- 
ance with the intention of the insured, and the rules of equity were invoked to 
keep the unavoidable failure of the insured to comply with the technical require- 
ments for such a change from preventing the insured from giving the proceeds of 
the policy to the very person he intended should receive it. Also, it seems that 
the cases and texts cited by appellant in support of her theory of the law state 
that the basis for equitable action in such cases is that the insured shall have done 
everything in his power to complete the steps required by the policy contract for 
the purpose of making such change. 


Such change shall take effect upon endorse- 


We think the following statements from the texts are favorable to appellant’s 
contentions as to the law: 

“It may, however, be safely said to be a well established proposition of law 
that where an insured, in attempting to change the beneficiary in his certificate or 
policy, has done everything in his power to conform to prescribed conditions and 
formalities, but dies before completion thereof, the desired change will be deemed 
effected so as to cut off the contingent rights of the deposed beneficiary, espe- 
cially if all that remains to be done is some purely ministerial duty on the part 
of the officers or agents of the insurer.” Cyclopedia of elnsurance Law, Couch, 
vol. 2, p. 907. 

“On the principle that equity regards as done that which ought to be done; the 
Courts will give effect to the intention of insured by holding that the change of 


beneficiary has been accomplished where he has done all that he could to comply 
with the provisions of the policy * * *.” 37 C. J. 585. 

Assuming, but not deciding, that the law is as claimed by appellant and should 
be applied to the policy contract in question, it appears that she, nevertheless, lost 
her case on the facts. 

The trial court found as a fact that though the insured had an opportunity 
to deliver the policy to the local office of the company on the morning of the 2d 
of March, 1934, he did not do so. Appellant, realizing the importance of this 
circumstance, requested the trial court to make findings as follows: 

“The insured, Hubert E. Owens, had no opportunity on the morning of March 
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2, 1934 to deliver the insurance policy to the Albuquerque office of the insurance 
company before he was fatally stricken unless he had absented himself from his 
duties with the Santa Fé Railroad where he was employed. 

“That unless the insured, Hubert E. Owens, obtained permission of his 
employer, the Santa Fé Railroad, to leave his duties or unless he absented himself 
from such duties without the consent of his employer, the said Hubert E. Owens, 
on March 2, 1934, had no opportunity to deliver the insurance policy to the Albu- 
querque office of the insurance company before noon of March 2, 1934.” 

These requests the court refused. 

From the facts the trial court drew the conclusions or inferences that the 
insured did not do everything in his power to complete the steps required by the 
policy contract for a change of beneficiary, and that the intention insured had 
apparently formed on March 1, 1934, or prior thereto, of making a change in the 
beneficiary, was never effectively carried out, but on the other hand was aban- 
doned by the insurer. 

Appellant claims that since there is no conflict in the evidence upon which the 
findings of fact are based, this court is as well circumstanced to properly make the 
ultimate deductions from such undisputed evidence as was the trial court, as to 
whether the insured changed his mind after having delivered to the local official 
of the company the written request for change of beneficiary. 

We have studiously considered the whole record, and we think the ultimate 
fact or conclusion arrived at by the trial court is supported by the findings, and 
that the specific findings of fact are warranted by the evidence. 

Whether required to do so or not, we have taken appellant at her word, and 
assumed the liberty of examining the specific findings and the evidence upon which 
they are based, and we cannot draw any deductions therefrom which stand the 
test of reason any better, or as well, as the ones drawn by the trial court. 

Finding no error in the record, the judgment is affirmed, and it is so ordered. 

Sadler, C. J., and Hudspeth and Zinn, JJ., concur. 
srice, J., did not participate. 


STANLEY v. JOHN HANCOCK MUT. LIFE INS. CO. 
Westchester County Court. July 30, 1935. 
281 New York Supplement 871. 
INSURANCE. 

Where contract supplementary to life policy provided for total and permanent 
disability benefits, if, in absence of conclusive proof of permanency, proof should 
be presented that insured had been totally disabled for period of not less than 90 
days, insured held not entitled to recover where proof failed to show permanency 
and that total disability had existed during period of 90 days prior to filing of proof 
of claim. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from City Court of New Rochelle. 

Action by Evelyn Dawes Stanley against the John Hancock Mutual Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Tanner, Sillcocks & Friend, of New York City (Herbert F. Garrick, of New 
York City, of counsel), for appellant. 

Rubin & Rubin, of New Rochelle (Sol Rubin, of New Rochelle, of counsel), for 
respondent. 

NoLan, Judge. 

The supplementary contract sued upon is headed in part as follows: “Provision 
for benefit in the event of total and permanent disability.” Clause B, relied upon 
by the plaintiff-respondent, provides for the benefits described “In the absence of 
conclusive proof of permanency * * * if due proof as aforesaid shall be pre- 
sented that the insured has been totally disabled * * * for a period of not less 
than ninety days. * * *” 

_ I construe the clause in question to mean that the company will grant the bene- 
fits in the event of total permanent disability, and, if permanency is not susceptible 
of due proof at the time of presenting the claim, proof must be presented which will 
tend to show permanency and that the disability claimed to be permanent has existed 
tor not less than ninety days. 

The proof presented fails to show permanency, nor in my opinion is it sufficient 
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to prove total disability during the ninety-day period prior to the filing of proof of 
claim or thereafter during the period mentioned in the complaint. 

The judgment in favor of the plaintiff is therefore reversed, and a new tria! 
ordered, with costs to the defendant to abide the event. Settle order on notice. 


LEVI v. EQUITABLE LIFE ASSUR. SOC. No. 95. 
Supreme Court of North Carolina. Sept. 18, 1935. 
181 Southeastern Reporter 334. 
INSURANCE. 

In action to recover on group insurance certificate, conflict in testimony relative 
to alleged total and permanent disability of insured held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Superior Court, Buncombe County; Pless, Judge. 

Action by Inez D. Levi against the Equitable Life Assurance Society. From a 
judgment of the Superior Court affirming a judgment of the general county court 
for the plaintiff, defendant appeals. 

Affirmed. 

Civil action to recover on certificate of group insurance issued by defendant to 
plaintiff as an employee of the American Enka Corporation, and tried in the general 
acta court upon the following issues: 

. Did the plaintiff, while an employee of the American Enka Corporation, 
ial totally and permanently disabled by disease so as thereby presumably to be 
continuously prevented for life from engaging in any occupation or performing any 
work for compensation of financial value? Answer: Yes. 

“2. Did the plaintiff submit due proof of total permanent disability to the defend- 
ent ee one year from the alleged commencement thereof? Answer: Yes. 

Is the plaintiff entitled to recover of the defendant under the terms of the 
Siasaee Policy issued by the defendant to the American Enka Corporation, unde1 
which the Individual Certificate was issued to the plaintiff? Answer: Yes. 

“4. What amount, if any, is plaintiff entitled to recover of defendant? Answer 
$453.15.” 

Judgment on the verdict, from which defendant appealed to the superior court, 
assigning errors. These were overruled by the superior court sitting as an appellate 
court. From this latter judgment, the defendant appeals. 

Parker, Bernard & DuBose, of Asheville, for appellant. 

Joseph W. Little and Joseph L. Auten, both of Asheville, for appellee. 

Per Curiam. 

The verdict is supported by the evidence, and the record is free from reversible 
error. The conflict in the testimony of the witnesses relative to the alleged, and 
denied, total and permanent disability of plaintiff was a matter for the jury. 

The case of Thigpen v. Ins. Co., 204 N. C. 551, 168 S. E. 845, cited and relied 
upon by defendant is not authority for the position taken. 

No error has been made to appear in any of the rulings of the superior court. 

\ffirmed. 


MISSOURI STATE LIFE INS. CO. v. SARGEANT. 
Court of Appeals of Ohio, Hamilton County. Dec. 31, 1934. 
187 Northeastern Reporter 397. 
INSURANCE. 

Insurer held not liable for disability benefits under group life policy, where policy 
provided that insurer would pay amount of insurance in force at time of approval 
by insurer of proof of disability and claim was not filed until after disability pro- 
vision of policy had been canceled by agreement, though disability allegedly occurred 
before such cancellation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Syllabus by the Court. 

An insurance company is not liable to an insured for disability benefits under a 
provision of a policy that the insurer will pay “the amount of insurance in force 
hereunder on such insured at the time of the approval by the company of the proofs 
as aforesaid,” where the claim for benefits was not filed until afte- the disability 
provision of the policy had been canceled by agreemert. 

Suit by Joseph C. Sargeant against the Missouri State Life Insurance Company. 
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To reverse a judgment for plaintiff, defendant brings error.—[Editorial Statement. ] 
Reversed, and judgment for defendant. 
Wesselmann & Eyrich and Ferd Bader, Jr., all of Cincinnati, for plaintiff 
error. 
Alfred Pfau, of Cincinnati, for defendant in error. 


NATIONAL FIDELITY LIFE INS. CO. v. HENRY. No. 23855. 
Supreme Court of Oklahoma. May 21, 1935. 
Rehearing Denied Sept. 10, 1935. 
48 Pacific Reporter (2d) 829. 
1. INSURANCE. 

Customary course of business between insurer and insured, being subsequent to 
written contract, is admissible in evidence for purpose of establishing subsequent 
agreement on part of insurer to give notice to insured of time for payment of 
premium. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 
2. INSURANCE. 

Custom of life insurer of notifying insured of time when premium will fall due 
ou life policy is alone sufficient to raise implied agreement to give such notice and to 
prevent forfeiture of policy without notice. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Syllabus by the Court. 

The customary course of business between the insurer, whose rights are in 
question, and the insured, is subsequent to the written contract, and may bé properly 
shown in evidence as tending to prove a subsequent agreement upon the part of the 
insurer to give such notice, and such custom on the part of the insurer is alone 
sufficient to raise such an implied agreement and prevent a forfeiture of the policy 
without notice. 

2. If a life insurance company has been in the practice of notifying the insured 
of the time when the premium will fall due, and of the amount, and the custom has 
been so uniform and so reasonably long in continuance as to induce the insured to 
believe that a clause for forfeiture for nonpayment will not be insisted on, but that 
notice will precede the insistence upon the forfeiture, and the insured is in conse- 
quence put off his guard, such notice must be given, and, if not given, no advantage 
can be taken of any default in payment which it has thus encouraged. 

3. The question of the validity and effect of a custom or usage is one of law 
for the determination of the court. 

Appeal from District Court, Caddo County; Will Linn, Judge. 

Action by Annie Henry against National Fidelity Life Insurance Company a 
corporation. From a judgment for the plaintiff, defendant appeals. 

firmed. 

Bond, Hatcher & Bond, of Chickasha, for plaintiff in error. 

Melton & Melton, of Chickasha, for defendant in error. 


NATIONAL BENEV. SOC. v. RUSSELL. No. 23465. 
Supreme Court of Oklahoma. Sept. 10, 1935. 
48 Pacific Reporter (2d) 1047. 
1. INSURANCE. 


Person who agrees to become member of fraternal insurance association and 
accepts its insurance certificate issued to him as member thereby agrees to provisions 
of its constitution and by-laws, and his beneficiary is bound by provisions incor- 
porated in certificate by reference, and can recover only as provided by certificate 
as modified or restricted by constitution and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

2. INSURANCE. 

Testimony that alleged fraternal insurance society in 35 years had built up 
reserve of $79,000 held not to show that society operated at profit and was not fra- 
ternal association (St. 1931, § 10564). 

(For other cases, see Insurance, Dec. Dig. § 687.) 

3. INSURANCE. 

Evidence held not to support contention that alleged fraternal insurance society 

was not fraternal association because rights of members were not uniform and 
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mutual, although disclosing that society issued combination of four certificates cover- 
ing accident, health, and lite benefits (St. 1931, §§ 10564, 10567, 10577). 

(For other cases, see Insurance, Dec. Dig. § 687.) 
4. INSURANCE. 

Statutory provision precluding consideration of application as part of life policy, 
or introduction in evidence thereof, unless correct copy of application is attached to 
policy, is inapplicable to certificates issued by companies or associations operating on 
fraternal plan (St. 1931, § 10519). 

‘For other cases, see Insurance, Dec. Dig. § 715.) 

5. INSURANCE. 

Provision of fraternal life insurance certificate or by-laws of insurance associa- 
tion made part of certificate, limiting liability for death from chronic or epidemic 
disease to one-tenth of face value of certificate, held enforceable, notwithstanding 
agent of association or association knew of insured’s condition at time of issuance of 
certificate. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

6. INSURANCE. 

Whether insured died from chronic disease, so as to limit liability on fraternal 
life insurance certificate, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

7. INSURANCE. 

In action on life insurance certificate, name of disease first appearing on 
insured’s death certificate is presumed to be primary cause, in view of statutory 
requirement that attending physician give first the name of disease which is primary 
cause of death (St. 1931, § 4502). 

(For other cases, see Insurance, Dec. Dig. § 817[3].) 

Syllabus by the Court. 

1. The provisions of section 10519, O. S. 1931, that the application for a life 
insurance policy shall not be considered a part of the policy or received in evidence 
unless a correct copy thereof is attached to the policy, have no application to cer- 
tificates issued by companies or associations operating on the fraternal plan. 

2. A person agreeing to become a member of a fraternal insurance association, 
and accepting its insurance certificate issued to him as a member, thereby agrees to 
the provisions of its constitution and by-laws, and his beneficiary is bound by such 
provisions as are incorporated in the insurance certificate by reference, and can 
recover only as provided by such policy as modified or restricted by the constitution 
and by-laws. 

3. Where an insurance policy provides for a limited liability in case death occurs 
from certain causes, such provision is enforceable, and the insurer, upon showing 
death resulted from any of the enumerated causes, is liable for only the limited 
amount provided therefor in the policy or the by-laws of the association which are 
made a part of the policy, and the fact that the insurer’s agent or the company, at 
the time of the issuance of the policy, had knowledge of insured’s condition, would 
not avoid the effect of the condition in the policy or by-laws. 

4. Where the beneficiary of an insurance policy causes some one to furnish 
proofs of death for her, and such person furnishes a copy of the certificate of death 
recorded by the Bureau of Vital Statistics as such proof or a part thereof, the state- 
ments in such certificate are competent evidence against the beneficiary as admissions. 

5. It is error for the court to take a case from the jury and render judgment 
against a party where, admitting the truth of all the evidence given in his favor, 
together with such inferences and conclusions as may reasonably be drawn there- 
from, there is enough competent evidence reasonably to sustain a verdict, should a 
jury find for him. 

Appeal from District Court, Caddo County; Will Linn, Judge. 

Action by Jennie M. Russell, as beneficiary in insurance certificate, against the 
National Benevolent Society, a corporation, to collect on policy because of the death 
of her daughter, the insured. The court sustanied the demurrer to defendant’s 
testimony and rendered judgment in favor of plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Pruett & Wamsley, of Anadarko, for plaintiff in error. 

Morris & Wilhite, of Anadarko, for defendant in error. 
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UNITED HOME PROTECTIVE CORPORATION v. REED. No. 21906. 
Supreme Court of Oklahoma. Sept. 25, 1935. 
49 Pacific Reporter (2d) 212. 
1. INSURANCE. ; & 

Words “related to the member as wife” or words of similar import in describing 
beneficiary of benefit certificate are generally regarded as descriptio personx, and 
if it is established that one who otherwise answers description does not have legal 
status as wife of insured, such fact does not prevent her from taking as beneficiary 
provided she is eligible to designation as beneficiary, and misdescription is imma- 
terial to risk. 

(For other cases, see Insurance, Dec. Dig. § 777.) 

2. INSURANCE. 

Use of descriptive words and phrases relating to relationship between insured 
and beneficiary will not affect validity of benefit certificate, unless descriptive matter 
renders uncertain person intended to be beneficiary, if designated person comes 
within eligible class (Laws 1925, c. 32). 

(For other cases, see Insurance, Dec. Dig. § 773.) 

3. INSURANCE. 

Whether one suing on mutual benefit certificate is a dependent is question for 
jury (Laws 1925, c. 32). 

(For other cases, see Insurance, Dec. Dig. § 825{1].) 

4. INSURANCE. 

In action on mutual benefit certificate, it is immaterial that insured may have 
wrongfully designated beneficiary as belonging to certain class, if beneficiary comes 
within eligible class (Laws 1925, c. 32). 

(For other cases, see Insurance, Dec. Dig. § 777.) 
5. INSURANCE. 
_ Right of beneficiary to claim status of dependent of insured under statute relat- 
ing to mutual benefit associations depends on particular facts and circumstances 
(Laws 1925, c. 32). 

(For other cases, see Insurance, Dec. Dig. § 770.) 
6. INSURANCE. 

In action on mutual benefit certificate in application for which beneficiary was 
designated as wife of insured, beneficiary could recover either as wife or dependent 
(Laws 1925, c. 32). 

(For other cases, see Insurance, Dec. Dig. § 777.) 


Syllabus by the Court. 

1. Under the Session Laws of 1925, c. 32, of the state of Oklahoma, governing 
mutual benefit associations, where an association operating under such law issues a 
benefit certificate, it is immaterial that the insured may have wrongfully designated 
the beneficiary as belonging to a certain class of persons, if the beneficiary in fact 
comes within one of the classes eligible to take a certificate. 

2. The use of descriptive words and phrases relating to the relationship between 
the insured and beneficiary will not affect the validity of the benefit certificate, unless 
such descriptive matter renders uncertain the person intended to be made the bene- 
ficiary, if the person so designated comes within one of the classes eligible to be 
named as beneficiary. 

3. The courts have not undertaken to fix any general rule of law for guidance in 
measuring the right of a beneficiary to recover on the ground of being a dependent. 
The facts and circumstances of such case largely determine the right of the bene- 
ficiary to claim the status of dependent of insured. 

4. Where by the terms of the certificate and application the answers to the 
questions by the applicant are made warranties, and the testimony being in conflict 
_ to the breach of such warranties, a question is presented for the determination of 
the jury. 

5. The words “related to the member as wife,” or words of similar import, in 
the description of the beneficiary of a benefit certificate are generally regarded as 
descriptio persone, and should the fact be established that one who otherwise 
answers such description does not have the legal status of wife of the insured, does 
not prevent her from taking as a beneficiary, provided she is eligible to designation 
as beneficiary, and that the misdescription of her as “wife” is not material to the 
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risk by the insurer and does not amount to a breach of warranty or misrepresenta- 
tion avoiding the insurance. 

6. Though there be a variance between the allegations of a petition and the 
facts proved on the trial, yet, if it be a case where an amendment ought to be 
allowed, if requested, to conform to the facts proved, the judgment will not be 
reversed on account of such variance. Under the law of this state no variance shall 
be deemed material as between the allegations of a pleading and the proof unless it 
is satisfactorily shown to the court by the adverse party that he has actually been 
misled to his prejudice and in what respect he has been misled, and thereupon the 
court may order the pleading amended upon such terms as may be just. 

Appeal from Court of Common Pleas, Tulsa County; Bradford J. Williams, 
Judge. 

Action by Hilda Reed against the United Home Protective Corporation, an 
Oklahoma corporation. From the judgment rendered, defendant appeals. 

Affirmed 

H. F. Fulling, of Tulsa, for plaintiff in error. 

John F. Kerrigan, of Tulsa, for defendant in error. 


JANSEN v. TYLER et al. 
Supreme Court of Oregon. Sept. 24, 1935. 
49 Pacific Reporter (2d) 372. 
INSURANCE. 

Corporation, whose funds were wrongfully used by deceased officer for the 
payment of yremiums on his life policies, held ‘entitled to such proportion of total 
insurance as amount of premiums paid with misappropriated funds bore to total 
amount of premiums paid, and proceeds of policy loan used to pay premiums should 
be apportioned in the same way and applied the same as a policy dividend, even 
though insured signed note for such loan (Code 1930, § 46-506, subd. 1 (f). 

(For other cases, see Insurance, Dec. Dig. § 592.) 

INSURANCE. 

A “policy loan” is an advancement on policy without a personal obligation as to 
repayment, and, being made upon the sole security of the policy, does not create 
debtor-creditor relationship between insurance company and insurer (Code 1930, $ 
46-506, subd. 1 (f). 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

5. INSURANCE. 

Corporate creditor, whose funds had been misappropriated by deceased officer 
to pay premiums on his life policies, held not to have waived rights in such policies 
because of resolution to that effect in minutes of corporation, where such resolution 
had not been approved by directors. 

(For other cases, see Insurance, Dec. Dig. § 592.) 

6. INSURANCE. 

Note given by corporation to insurance company for premium on deceased 
officer’s life policy was not a payment of the premium, and, where deceased eventu- 
ally paid note and premium, his estate could be credited with same, in determining 
respective interests of corporation and estate in proceeds of policy, where part of 
premiums had been paid with corporation’s funds misappropriated by deceased. 

(For other cases, see Insurance, Dec. Dig. § 592.) 

In Banc. 

Appeal from Circuit Court, Multnomah County; Hall S. Lusk, Judge. 

On petition for rehearing and motion to modify. 

Petition for rehearing denied: former opinion modified. 

For former opinion, see 47 P.(2d) 969. 

W. C. Bristol and E. R. Harvey, both of Portland (W. C. Bristol and Manning 
& icone: all of Portland, on the brief), for appellant. 

FE.. Clark, of Portland (Clark & Clark, Blaine B. Coles, and R. R. Bullivant, all 
of Portland, on the brief), for respondents. 

BEAN, Justice. 

Respondents filed a petition for rehearing; appellant submits a motion to modify 
the opinion, which is in the nature of a petition for rehearing. It seems to be 
unquestioned that William Anson Tyler, deceased, while president of the Municipal 
Reserve & Bond Company, held a fiduciary position It is admitted that he paid the 
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first three premiums on the two policies of insurance in question with the funds of 
the corporation. 


[1] Respondents contend, with considerable zeal, that, in order for plaintiff to 
recover, it is necessary for it to show that the use of the funds by Tyler constituted 
ai embezzlement. With this contention we are unable to agree. It is not essential 
that a managing officer of a corporation, who is often skopen of as a trustee, but is 
rather a quasi trustee, in the wrongful use of the funds of the corporation for his 
own benefit, should commit a technical embezzlement. We may call it a conversion, 
misapplication, misappropriation, or an embezzlement. 

[3, 4] In applying the principle that the cestui que trust, the receiver of the 
Municipal Reserve & Bond Company, is entitled to the proceeds of the policies in 
the proportion that the payments paid from the trust funds bore to the total pre- 
miums paid, we figured the first three premiums &s having been paid by the company; 
the fourth by Tyler; and, in payment of the fifth, a dividend on each policy of 
$203.75 was applied in payment of that premium. This we allocated to plaintiff 
aud to the trustee for Mrs. Tyler and her daughter, according to the interest of each 
party in the policy. In regard to the policy loan of $1,295, which, together with 
another policy dividend, paid the quarterly premiums Nos. 7 to 12, inclusive, but 
little was said in the argument or briefs as to the application of the loan, and, as 
Tyler signed a note for same, the premiums paid from the policy loan were credited 
to him. In this we were in error. We think, after mature deliberation, that the 
proceeds of the policy loan should be apportioned and applied the same as a policy 
dividend. A policy loan is made upon the sole security of the policy of insurance, 
and, when made, it does not create the ordinary relation of debtor and creditor 
between the insurance company and the insured. It is an advancement of the policy 
without a personal obligation as to repayment. Section 46-506, subd. 1 (f£), Oregon 
Code 1930, requires that the loan shall be made “on proper assignment or pledge 
of the policy and on the sole security thereof.” The regular relation of debtor and 
creditor does not exist between the borrower and the company. It is in the nature 
of a withdrawal of the reserve pro tanto, as under the terms of the contract the 
insured is entitled at any time to demand and receive a loan, and he alone has the 
option of deciding whether he will ever repay it or not. 32 C. J. 1166, § 279; 
Rustin v. A®tna Life Ins. Co., 98 Neb. 426, 153 N. W. 548; 2 Couch, Cyc. of Ins 
Law, 995, § 355: 1 Cooley, Briefs on Insurance (2d Ed.) 159; Wagner v. Thieriot, 
203 App. Div. 757, 197 N. Y. S. 560, affirmed Id., 236 N. Y. 588, = N. E. 295. Policy 
loans are not liabilities of the estate of the insured. Faris v. Faris, 76 Ind. App. 
336, 130 N. E. 444: In re Waldsburger’s Estate, 78 Colo. 516, 242 P. 982, 455A. L. R 
718, Annotation. 


The Municipal Reserve & Bond Company is entitled to its proportionate share 
of the dividends and policy loan, and to credit therefor. We therefore compute the 
amount of the proceeds of the policies that each party is entitled to as follows: 
Policies No. 649852 and No. 649853, each for $25,000, were on the life of William 
Anson Tyler, issued July 2, 1929, first premium, July 2, 1929, $222.50, paid by the 
Municipal Reserve & Bond Company; second premium, October 2, 1929, $220, paid by 
the company; third premium, January 2, 1930, $220, paid by the company. The 
fourth premium, April 2, 1930, $220, was paid by Tyler. The fifth premium, July 2, 
1930, $222.50, was paid by applying a policy dividend of $203.75, of which the com- 
pany was entitled to 75.07 per cent. or $152.96, and Tyler was entitled to 24.93 per 
cent. thereof, or $50.79, according to their then interest in the policies. In addition, 
Tyler paid $18.75, or a total of $69.54. The sixth premium, due October 2, 1930, 
$220, was paid by Tyler; the seventh premium to the twelfth, both inclusive, were 
paid by policy loan of $1,295 and accrued dividend of $210. The seventh to twelfth 
premiums, both inclusive, the first due January 2, 1931, and the latter due April 2 
1932, make twelve quarterly premiums, although it is contended by respondents that 
there were sixteen quarterly premiums paid. The interest of the Municipal Reserve 
& Bond Company in the policies at the date of the loan and dividend was 61.54 per 
cent., and it was entitled to that per cent. of the premiums. The premiums amounted 
to $1,322.50. The amount of the policy loan to which the company is entitled is 
$813.88. The share of the funds belonging to Tyler, derived from the policy loan, 
amounted to $508.62. Therefore the company paid premiums which, together with 
the credits to which they are entitled on account of the dividends and policy loan, 
total $1,629.34, or 61.54 per cent. of the total amount of premiums paid. 

The amount of the premiums paid by Tyler, together with the credits to which 
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he is entitled on account of the policy loan and dividends, totals $1,018.16, or 38.46 
per cent. of the amount of premiums paid. Settlement of each of the policies was 
made July 21, 1931, and, after deducting $1,091.51 for loan, and perhaps some inter- 
est, payment of $23, 903.49 was made on each policy, or a total of $47,806.98 on both 
policies. Therefore the receiver of the Municipal Reserve & Bond Company is 
entitled to the proceeds of the two policies in proportion that the payments made 
from the trust funds of the company bear to the total premiums paid, or 61.54 per 
cent. of $47,806.98, which equals $29,420.42, together with interest thereon at 6 per 
cent. from July 21, 1931, for which a decree will be entered in favor of plaintiff. 
The rule which we have enunciated and followed and applied is equitable and just. 
No third innocent party is interested or affected. 

[5] It is the contention of the respondents that the Municipal Reserve & Bond 
Company waived its right to any interest in the policies involved. The basis for this 
contention is that a resolution to that effect was written and placed in the minutes 
of the corporation. There was no meeting of the directors. It was not, as we 
think, an act of the corporation but an act of Tyler himself. It was a mere form of 
resolution and not valid. It seems that Blanchard and Horal, to whom the shell of 
the corporation was transferred after it had been denuded of about everything of 
value by Hattrem and Tyler, were convenient tools for Tyler in the matter of per- 
mitting the resolution to be placed in the minutes. There was no valid waiver of 
the right of the corporation in the two policies. The scheme was not complete ‘until 
the trustee for Mrs. Tyler and the daughter was made beneficiary in the policies, 
which merely extended the time for the completion of the conversion of the funds. 

Our finding in the former memorandum opinion that the premium payments on 
the two policies “were paid by Mr. Tyler except the first three quarterly premiums” 
should have read as follows: “Were paid by Mr. Tyler or from dividends or loan on 
the policies, except the first three quarterly premiums.” 

[6] Appellant makes the contention, in regard to the fourth quarterly premium 
paid April 2, 1930, for which a note was given by the company to the insurance 
company and afterwards a note given by the company to agents who advanced pre- 
miums, that said premium was paid by the Municipal Reserve & Bond Company. The 
giving of the note did not pay the premium. Eventually Tyler paid the note and 
premium, and his estate should be credited with the same. It is not shown that 
Tyler paid same with the funds of the corporation. Sisemore v. Pelton, 17 Or. 546, 
21 P. 667. Respondents’ petition for rehearing will be denied. 

Our former opinion will be changed in accordance herewith and the decree of 
the trial court will be modified in accordance with this opinion. 

Kelly and Belt, JJ., not participating. 


OZANICH v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. Sept. 10, 1935. 
180 Atlantic Reporter 576. 


1. INSURANCE. a — 

Provision of group policy requiring payment of first monthly premium in 
advance and thereafter, as premiums came due, on last day of each month held 
not to preclude recovery by beneficiary, where premium for December, 1932, was 
not due until December 31, 1932, and insured’s death occurred within 3l-day grace 
period (40 PS § 510). ‘ 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. 

Provision of group policy entitling employee, on termination of employment, to 
have issued to him by insurer on due application, and without evidence of insur- 
ability, policy of life insurance held to contemplate that employer terminating 
employment of employee by discharge shall do so in such way that employee has 
notice or knowledge that employment has been terminated (40 PS § 510). 

(For other cases, see Insurance, Dec. Dig. § 177.) 

3. INSURANCE. 

Provision of group policy allowing 3l-day grace period for payment of pre- 
miums has no application to discharged employee, but provision does apply to 
employee dying while employed and before expiration of such grace period (49 
PS § 510). 

(For other cases, see Insurance, Dec. Dig. § 177.) 
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Appeal No. 206, April term, 1935, from judgment of County Court, Allegheny 
County, No. 724 of 1933; Samuel J. McKim, President Judge. 

On petition for reargument. 

Reargument refused. 

For former opinion, see 180 A. 67. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Abraham Fishkin, of Pittsburgh, for appellant. 

D. C. Jennings, of Pittsburgh, for appellee. 

KELLER, President Judge. 

The petition of the defendant for a reargument is refused. 

[1] Our attention has been called to an error in the opinion which we are glad 
to correct. We said that “The policy contract calls for payment of monthly pre- 
miums in advance, based on the number of employees insured at the time, their 
ages, etc.” The policy calls for payment of the first monthly premium in advance, 
and thereafter, as the premiums become due, on the last day of each month,’ sub- 
ject to monthly premium adjustments. It does not affect our decision. Under it, 
the premium for December, 1932, was not due until December 31, 1932, and 
Ozanich’s death occurred within the thirty-one day grace period thereafter. 

1See, however, Act of May 17, 1921, P. L. 682, art. 4, § 410 (40 PS § 510). 

[2] We did not say, and had no thought of intimating, that the clause in the 
policy and certificate entitling the insured employee, on the termination of his 
employment, to have issued to him by the insurance company, on application made 
within thirty-one days after such termination, without evidence of insurability, a 
policy of life insurance, etc., contemplated any notice by the insurance company 
to the employee of any action on the part of the employer terminating his employ- 
ment. We think the meaning of the opinion is clear that the clause above referred 
to contemplates that an employer terminating the employment of an employee, by 
discharge, shall do so in such a way that the employee has notice or knowledge 
that his employment is terminated. 

[3] Nor did we intend to leave the impression that the thirty-one day grace 
period in payment of premiums has any application whatever to an employee who 
has been discharged and is no longer in the employ of the employer. It does apply 
to and protect the employee who dies, while in the employ of his employer, before 
the thirty-one day grace period has expired. As the policy insures nobody but 
employees, the thirty-one day grace provision must be for their ultimate benefit. 

Our decision was based on the finding of the jury, supported by competent 
evidence, that Ozanich had not been discharged from his employment at the time 
of his death, and was therefore entitled to protection under the policy and cer- 
tificate of insurance. 


BROWNE v. JOHN HANCOCK MUT. LIFE INS. CO. 
Superior Court of Pennsylvania. Oct. 2, 1935. 
180 Atlantic Reporter 746. 
1. INSURANCE. 


Where premiums were to be paid quarterly under endowment life policy which 
provided for premium payment “in advance, annually or in regular equivalent 
semi-annual or quarterly instalments,” quarterly payments held payable in advance, 
and hence policy lapsed after grace allowed after failure of payment on due date 
(40 PS § 510 (a). ; 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

2. INSURANCE. 

Except as otherwise provided, whether by statute or contract, nonpayment 
When due, of premium on life policy causes forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. INSURANCE. 

Clause in life policy providing that option of policyholder whose policy lapsed 
because of default in premium payment would, “without action” on part of policy- 
holder, be considered to be participation in paid-up endowment insurance held 
automatically in effect at insured’s death, where he had not made election to accept 
extended term insurance. 

_ “Without action” as used in clause in life policy providing that option 
of policyholder whose policy lapsed because of default in premium payment 
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would, “without action” on part of policyholder, be considered to be par- 

ticipation in paid up endowment insurance means “in case of no action.” 

(For other cases, see Insurance, Dec. Dig. § 366.) 

4. INSURANCE. 

Where meaning of word in life policy is ambiguous or capable of more than 
one meaning, court may refer to context for purpose of determining meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

5. INSURANCE. 

Word “holder” as used in clause of life policy giving holder of policy option 
to accept paid-up endowment insurance, surrender value in cash, or extended term 
insurance in case of default in premium payment, he/d to connote insured or his 
assignee, and hence option could not be made by beneficiary after death of insured. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

6. INSURANCE. 

Terms of life policy requiring option given to holder to accept extended term 
insurance within 90 days after default in premium payment held not complied with 
by letter of beneficiary to insurer after insured’s death wherein beneficiary claimed 
she was entitled to benefits without specifying or indicating under which option 
she claimed. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

Appeal No. 224, October term, 1935, from judgment of Municipal Court, Phila- 
delphia County, No. 973, March term, 1934; Vivian Frank Gable, Judge. 

Action on endowment life insurance policy by Anna Browne against the John 
Hancock Mutual Life Insurance Company. From a judgment for the plaintiff for 
$848.12, the defendant appeals. 

Judgment reversed, and judgment for plaintiff in the sum of $5 directed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Charles M. Willits and Brown & Williams, all of Philadelphia, for appellant. 

Louis A. J. Robbins, of Philadelphia, for appellee. 

PARKER, Judge. 

Plaintiff, the beneficiary in an insurance policy on the life of her husband, 

James F. Browne, brought this action to recover a balance claimed to be due 
thereon. The cause was submitted to the court upon an agreed statement of facts, 
and judgment was entered for the amount claimed by the plaintiff. Two questions 
of law are raised on the agreed facts, to wit: (1) Was the policy in default by 
reason of a failure to pay the premium within the time fixed by the contract, and 
(2) was the beneficiary, after the death of the assured, entitled to elect to take 
the benefit of that one of three options which was then the most favorable to the 
beneficiary, and did she so elect? 
1, On July 10, 1923, the defendant company issued and delivered to James F. 
Browne an endowment policy of insurance on his life. The contract of insurance 
provided as follows: “In consideration of the representations in the application 
herefor, a copy of which is attached hereto and made a part hereof, and of the 
premium of Thirty-three and 56/100 Dollars to be paid on delivery of this policy 
and of the payment of a like premium on or before the tenth day of July in each 
succeeding year,” etc. The application, however, which was attached to and made 
part of the policy was as follows: “Premium to be paid quarterly, amount $8.64.” 
It is conceded that by the terms of the contract the premium was to be paid in 
quarterly installments, but appellee insists that it was not payable in advance. 
Under the heading of “Payment of Premiums,” it was provided by the policy that 
all premiums were “payable in advance, annually or in regular equivalent semi- 
annual or quarterly instalments.” The policy also provided for a grace of 31 days 
without interest during which the policy should remain in force. All premiums due 
on the policy up to and including the payment for the quarter beginning July 10, 
1932, were paid to the defendant. Payment was never made for the quarter begin- 
ning October 10, 1932, and on December 16, 1932, James F. Bowne died. 

[1] We find no merit in the contention of the appellee, that under this state of 
facts the assured was entitled to pay the premium at any time during the quarterly 
period. ‘The first premium was certainly due in advance and quarterly thereafter 
would therefore mean at quarterly intervals. In other words, if the first payment 
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was due on July 10, 1923, the second payment would be due on October 10, 1923. 
We are impelled to this conclusion, in any event, by the terms of the insurance law 
in force at 7 time in this state, for it is provided by the Act of May 17, 1921, P. 
L. 682, art. 4 § 410 (40 PS § 510), that no policy of life or endowment insurance, 
except policies of industrial insurance where the premiums are payable monthly or 
oftener , Shall be issued or delivered unless it contains, in substance, the following 
provisions : “(a) A provision that all premiums shall be payable in advance, either 
at the home office of the company or to an agent of the company, upon delivery of 
a receipt signed by one or more of the officers of the company, who shall be named 
in the policy.” Taking into account the law and the facts referred to, particularly 
the special provision for the payment of premiums, we can come to no other con- 
clusion than that by the terms of the policy the quarterly installments were pay- 
able in advance. 


[2] Except as otherwise provided, whether by statute or contract, the nonpay- 
ment when due of the premium on a life insurance policy causes a forfeiture — 
Lantz v. Vermont Life Ins. Co., 159 Pa. 546, 21 A. 80, 10 L. R. A. 577, 23 Am. 
Rep. 202; Rhodes v. Royal Union Mut. Life Ins. Co., 56 Pa. Super. 233. 


The insured having been in default for more than 31 days in the payment of 
the premium due on October 10, 1932, the rights of the beneficiary necessarily 
depend upon the construction of certain options granted by the contract. (See 
reporter’s statement.) An examination of the policy shows that the holder of the 
policy, in case of default in payment of premium, was entitled to elect one of three 
options based on the surrender value of the _ after taking into account any 
indebtedness to the company, to wit: (A) Paid-up endowment insurance; (B) 
surrender value in cash; or (C) extended ane insurance. No election was made 
hy Browne prior to his death. Immediately after his death, the defendant company 
tendered to the beneficiary the sum of $5, the amount which would be due under 
the first option, claiming that by the death of the insured without an election by him 
the first option was automatically in force. Thereupon, the beneficiary wrote the 
defendant on December 24, 1932, as a “Tl am making application for claim on 
Policy No. 987599, on the life of James F. Browne, who died on December 16th, 
1932. Your representative was at my alle to return some money on policy, which 
| do not understand. Clause in policy as far as I can figure places same in bene- 
fits. Please send forms for claim or have your representative stop at once.” She 
then brought this suit claiming that the third option could be accepted by the holder 
of the policy at any time within 90 days after October 10, 1932, that the beneficiary 
vas such a holder, and that the letter quoted above was an election to take advant- 
age of the third option. Under these options, by the agreed statement of facts, if 
the first option was in force automatically and became fixed by the death of the 
— the beneficiary was entitled to a judgment for $5, while if the third option 
could be exercised by the beneficiary after the death of Browne and was so exer- 
cised, then the plaintiff was entitled to a judgment for $775.72 with interest from 
December 16, 1932, which represented the amount of insurance which would have 
heen in force for the term of 231 days from October 10, 1932, a period expiring 
after the death of the insured, and after taking into account the difference between 
the cash surrender value of the policy and any indebtedness due by the insured to 
the company. 

[3] It will be observed that it is provided by option A that “without action on 
the part of the holder” the policy will be “continued for its value in participating 
paid-up endowment insurance.” We believe that the phrase “without action” as 
here used is the equivalent of “in case of no action,” and that the death of the 
insured without an election by him left option A automatically in effect. To hold 
otherwise would permit the beneficiary after death to choose the option most 
advantageous to her and correspondingly unfavorable to the insurer. 

The contention of the beneficiary that she was privileged, after the death of the 
insured, to make an election is directly contrary to the principles announced in the 
case of McDonald v. Columbian Nat. Life Ins. Co., 253 Pa. 239, 97 A. 1086, L. R. A. 
1916F, 1244. There, as here, there was involved a question as to the construction 
of cptions available to an insured after a default in the payment of premium and 
insured had died before the exercise of an option. There was likewise there involved 
the right of choice between options providing for paid-up insurance and term insur- 
ance, but in the McDonald Case the policy itself did not have the automatic fea- 
ture that is contained in the policy we are considering. However, in that case by 


“ 
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the Massachusetts laws, which there controlled, in the absence of “any further stipu- 
lation or act” the right to have paid-up insurance was automatic. In other words, 
the facts in the two cases are parallel except that in the McDonald Case the auto- 
matic provision was by virtue of a statute and here by the terms of the contract, 
and here the option is given to the holder and there to the insured. Mr. Justice 
Walling, in the McDonald Case, said (253 Pa. 239, 244, 97 A. 1086, 1087, L. R. A. 
1916F, 1244): “By the policy such options are given to the insured, and, in our 
opinion, must be exercised by -him, especially that with reference to the purchase of 
extended insurance on his life. It is no more possible to procure valid life insur- 
ance on a dead man than valid fire insurance on a burned building. And, as in this 
case such extended insurance was neither sought for nor obtained during the life 
of the insured, it cannot be secured later. The option was personal to him, and 
cannot be exercised after the rights and liabilities of the parties have been fixed by 


his death. Unless the insured elects to take extended insurance the right thereto 
is lost.” 


In the recent case of Fisher, Ex’rx v. Fidelity & Cas. Co., 316 Pa. 183, 173 A. 
320, the claim was made that the insured’s personal representative might exercise an 
option that the insured, if he had lived, could have exercised. The claim was 
rejected as being obviously contrary to what the parties intended. It was pointed 
out that if the insured had lived he might or might not have elected the option which 
appeared after his death to be most advantageous to him; that until death a dif- 
ferent article was operative. 


Looking at the contract in the case we are considering, the insured was in a 
position where he might elect to take either approximately $5 in cash or extended 
insurance for a term of 231 days for approximately $800. If the beneficiary should 
be permitted to make an election after the death of the insured, she would then 
choose between $800 and $5 which, because of lack of proportion, would not be a 
choice. “It would be so one-sided that it is impossible to believe the parties intended 
that the right to choose after death should exist and be exercised by the [bene- 


ficiary] personal representative.” Fisher v. Fidelity & Cas. Co., supra, 316 Pa. 183, 
page 188, 173 A. 320, 322. 


The option clause also provides that the paid-up and extended insurance under 
options A and C are computed upon the basis of the surrender value applied as a 
net single premium at the attained age of the insured upon the mortality and 
interest basis adopted for reserve computation. In other words, the options were, 
taking into account expectancy and class of insurance, the mathematical equivalents 
of each other. This was fair to the insured and insurer, while if we adopt the 
contention of the beneficiary, plaintiff in this action, she might have elected to 
take $800 in place of $5. We cannot believe that the parties intended by their 
contract any such disparity. 


{4, 5] The appellee stresses the fact that in all three options the person author- 
ized to make an election is the “holder” and, relying on Entwistle v. Ins. Co., 202 
Pa. 141, 51 A. 759, argues that the beneficiary is a holder and consequently has a right 
of election. For the reasons heretofore given, it does not follow that, even though 
the beneficiary might here be said to be a holder, she had a right of election after 
the death of the insured. In any event, we think the Entwistle Case is clearly 
distinguishable from the present case. As is pointed out by Judge Kirkpatrick in 
the case of Kelly v. New England Mut. Life Ins. Co. (D. C.) 32 F.(2d) 611, 612 
(affirmed by the Circuit Court of Appeals at 52 F.(2d) 9), the Supreme Court “was 
therefore faced with the alternative of either construing the word ‘holder’ to mean 
the beneficiary, or, if it construed it to mean the insured, adopting a construction 
which would result in wiping out the interest of the beneficiary.” To this com- 
ment may be added the observation that the policy in the Entwistle Case at the 
time was fully paid, and we assume the policy did not provide for a change of 
beneficiary. Where the meaning of a word is ambiguous or capable of more than 
one meaning, we may refer to the context for the purpose of determining the 
meaning. We are of the opinion that the word “holder” here connotes insured or 
his assignee, and that under the options the election was required to be made during 
the life of the insured. Our conclusion is supported by a number of decisions in 
other jurisdictions: Kelly v. New England Mut. Life Ins. Co., supra; Zeigler v. 
Kansas Life Ins. Co., 120 Kan. 252, 243 P. 272, 44 A. L. R. 1367; Osborne v. Home 
Life Ins. Co., 123 Cal. 610, 56 P. 616: Denver Life Ins. Co. v. Crane, 19 Colo. App. 
191, 73 P. 875; Travelers’ Ins. Co. v. Heasley, 25 App. Div. 53, 49 N. Y. S. 29, 30: 
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Hilton v. New York Life Ins. Co., 113 Misc. 74, 184 N. Y. S. 2. The case of 
Jeske v. Metropolitan Life Ins. Co., 113 Pa. Super. 118, 172 A. 172, also relied on 
by the appellee, is clearly distinguishable from the present case by the fact that none 
of the options in the Jeske Case was automatic. 

{6] There is an additional and controlling reason which would prevent a recov- 
ery of the amount claimed by the appellee. By the terms of option C it is required 
to be exercised within 90 days from the due date of the premium in default. 
Appellee depends upon her letter of December 24, 1932, to show an election under 
option C, but we search that writing in vain for any indication of such an election. 
The purport of that letter is that in her opinion she is entitled to benefits without 
saying what benefits and without indicating whether it is under option A or option 
C. All that she said in the letter could be referred to the automatic option just 
as well as the third option. We are unable to find anything in the letter which 
could be interpreted as an election to take term insurance. 

3y the stipulation filed, referred to as a case stated, it is agreed that if the 
court should be of the opinion that the defendant is liable to the plaintiff only for 
paid-up insurance under option A, then judgment should be entered in favor of the 
plaintiff in the amount of $5, costs to be paid by the plaintiff. 

Judgment reversed, and it is directed that judgment be entered in favor of the 
plaintiff for the sum of $5; costs to be paid by the plaintiff. 


PIZUR v. GREEK CATHOLIC UNiON OF RUSSIAN BROTHERHOODS 
OF THE U. S.A. 
Superior Court of Pennsylvania. Oct. 2, 1935. 
180 Atlantic Reporter 753. 


1. INSURANCE. 

Illegality, if any, of provision of by-law of fraternal benefit socitey provid- 
ing for automatic expulsion of member who had failed to pay dues for two 
months, field not to render void the entire by-law, where the by-law provided 
for a default, which upon proper procedure would have warranted expulsion. 


(For other cases, see Insuance, Dec. Dig. § 693.) 
2. INSURANCE. 

Member of fraternal benefit society who had failed for over seven months to 
pay membership dues /ie/d not a member in “good standing” whose beneficiary 
was entitled to death benefits, where, although alleged member had not been 


expelled, under by-law she was subject to expulsion and membership was con- 
ditioned upon prompt and full payment of all dues. 


Term “good standing,” as used in by-laws of fraternal benefit 
societies, means good conduct, that is, freedom from violation of those 
requirements which indicate benevolent purposes of society, or express 
its intention to insist upon high standard of character among its mem- 
bers; term implies not only that party is a member of society, but also 
that he has good reputation therein, has complied with laws, rules, 
usages, and regulations of the order; and that he is not at time of 
his death in arrears for dues and assessments, the time for collection 
for which had fully expired. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


Appeal No. 43, April term, 1935, from judgment of Allegheny County Court, 
No. 424 of 1933; Frank A. Piekarski, Judge. 

Action in assumpsit by Michael Pizur against the Greek Catholic Union 
of Russian Brotherhoods of the United States of America. A verdict was 
rendered for plaintiff in the sum of $1,054, and from an order refusing defend- 
ant’s motions for a new trial and judgment non obstante veredicto and from 
the judgment entered on the verdict, defendant appeals. 

Reversed and rendered. 


Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 


George I. Puhak, of Hazleton, and Stephen Steranchak, of Pittsburgh, for 
appellant. 


Gregory Zatkovich, David B. Fawcett, and Zatkovich & Fawcett, all of 
Pittsburgh, for appellee. 
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WALKER v. LIFE INS. CO. OF VIRGINIA. No. 14140. 
Supreme Court of South Carolina. Sept. 26, 1935. 
181 Southeastern Reporter 463. 
INSURANCE. 


In action against insurer for breach of life insurance contract accompanied 
by alleged fraudulent act of obtaining policy and receipt book under pretext of 
having policy revived and refusing to return policy or receipt book, thereby 
causing policy to lapse, order of nonsuit held improper under evidence. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Common Pleas Circuit Court of Richland County; M. M. 
Mann, Judge. 

Action by Wallace Walker, by guardian ad litem, L. E. Walker, against 
Life Insurance Company of Virginia. From an order of nonsuit, plaintiff 
appeals. 

Reversed and remanded. 

E. J. Best and Cooper & Maher, all of Columbia, for appellant. 

Thomas, Lumpkin & Cain, of Columbia, for respondent. 

CarTER, Justice. 

This action, commenced in the court of common pleas for Richland county 
June, 1932, by Wallace Walker, by his guardian ad litem, L. E. Walker, as 
plaintiff, against the defendant, Life Insurance Company of Virginia, is an 
action to recover judgment against the defendant in the sum of $3,000, alleged 
damages, actual and punitive, for the alleged breach of an insurance contract 
on the part of the defendant, accompanied by a fraudulent act; the policy of 
insurance in question having been issued by the defendant company upon the 
life of the said Wallace Walker November 22, 1926. In this connection the 
plaintiff alleges as follows: 

“That the said policy of insurance continued in force and effect until some 
time in 1929 when the defendant and its agent took the said policy of insurance 
and together with the receipt book under the pretext or guise of having the 
same revived, but after repeated demands the defendant company and its agent 
have refused to return the said policy or receipt book to the plaintiff or her 
agent but have retained the same in the custody and possession of the said 
defendant and its agent. 

That at the time the said policy of insurance and receipt book were 
taken by the defendant and its agent it was in full force and effect and needed 
no geo 

That the acts and conduct of the defendant company and its agents as 
‘ear ‘set forth were fr audulent, intentional, willful and unlawful, to the damage 
of the plaintiff three thousand dollars.” 

In its answer the defendant denied generally the allegations of the complaint 
and alleged that the said policy lapsed for the nonpayment of premiums. Issues 
being joined, the case was tried at the September, 1934, term of said court before 
his honor, Judge M. M. Mann, and a jury, resulting in an order of nonsuit, 
based on defendant’s motion, “on the grounds that the plaintiff has failed 
to offer testimony sufficient to show a cause of action for wrongful breach of 
contract accompanied by a fraudulent act.” 

From the said order of nonsuit the plaintiff has appealed to this court, imput- 
ing to the trial Judge as set forth in his exceptions, to wit: 

The trial judge erred in granting the defendant’s motion for a nonsuit in 
that ie entire testimony conclusively established that the defendant, by its con- 
duct, had not only brought about a lapse of the policy of the plaintiff, but that 
such breach on the part of the defendant was accompanied by a fraudulent act. 

It was error on the part of the trial judge to grant the defendant’s motion 
for a nonsuit in that the testimony established that, not only the policy of the plain- 
tiff, but the receipt book and all other physical evidence of the contract which 
existed between the parties had been procured from the plaintiff through the false 
representations on the part of the defendant’s agent, when said policies needed no 
revival or reinstatement at such time, and, that such act caused the policy to lapse 
while in the possession of the defendant. 

“3. The court further erred in granting the motion of the defendant for a non- 
suit in that the evidence established that after it had procured the possession of 
the policy of the plaintiff and the receipt book containing the evidence of premium 
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payments that it retained the same in its possession and that the plaintiff, after 
repeated efforts, was never able to regain the possession of the same and that the 
policy met its demise and became lapsed and forfeited in consequence and as a 
result of such conduct on the part of the defendant and its agents.” 

It is the contention of appellant that the facts in the case at bar being, in 
effect, the same as the facts in the cases of Sally Medlin vy. Life Insurance Com- 
pany of Virginia, 175 S. C. 161, 178 S. E. 615, and Margaret Louise Walker v. 
Lite Insurance Company of Virginia, 175 S. C. 153, 178 S. E. 618, that the rule 
declared by this court in those cases should govern the case at bar, and that, there- 
fore, the order of nonsuit should be reversed and the case remanded to the lower 
court for trial. As we understand the position of the respondent, the respondent 
concedes that the facts in the case at bar are, in effect, the same as the facts 
appearing in the case of Sally Medlin v. Life Insurance Company of Virginia, 
supra, and in the case of Margaret Louise Walker v. Life Insurance Company of 
Virginia, supra, but requests this court to review the decision in those cases, and 
contends that the court was in error in the decision in those cases. After careful 
consideration, the court is of the opinion that the decision in the two cases men- 
tioned, Sally Medlin v. Life Insurance Company of Virginia, supra, and Margaret 
Louise Walker v. Life Insurance Company of Virginia, supra, should stand and 
that the rule declared therein should govern the case at bar. 

The exceptions are therefore sustained, and it is the judgment of this court 
that the order of nonsuit appealed from be, and is hereby, reversed and the case 
remanded to the lower court for trial. 

Stabler, C. J., and Bonham, Baker, and Fishburne, JJ., concur. 


PARROTT v. BROTHERHOOD OF RAILROAD TRAINMEN. No. 4638. 
Court of Civil Appeals of Texas. Texarkana. June 7, 1935. 
Rehearing Denied June 20, 1935. 

85 Southwestern Reporter (2d) *306. 

1. INSURANCE. 

Member of fraternal benefit society held charged with nature of and bound by 
provisions of constitution and by-laws which constitute part of contract (Rev. St. 
art. 4834). 

(For other cases, see Insurance, Dec. Dig. § 718.) 

2. INSURANCE. 

Fact that member of fraternal benefit society failed to read contract, by no 
alleged fault of society, held not excuse for want of knowledge of its terms. 

(For other cases, see Insurance, Dec. Dig. § 722.) 

3. INSURANCE. 

Alleged fact that fraternal benefit society had construed beneficiary certificate 
and constitution to cover disabilities of type suffered by insured, and that it had 
paid such claims and published notices thereof in its paper, held insufficient to charge 
society with fraudulent representation that such claims were paid in recognition of 
legal liability, where constitution of society did not include type of injury which 
had been suffered by insured in definition of compensable disabilities, and provided 
that nonactionable claims should be addressed to benevolence of society. 

(For other cases, see Insurance, Dec. Dig. § 722.) 


Appeal from District Court, Lamar County; Newman Phillips, Judge. 

Action by Albert S. J. Parrott against the Brotherhood of Railroad Trainmen. 
From a judgment dismissing the suit upon plaintiff’s failure to further amend after 
defendant's general demurrer and special exceptions to plaintiff’s petition had been 
sustained, plaintiff appeals. 

Affirmed. 

Moore & Moore and Braswell & Perfect, all of Paris, for appellant. 

Long & Wortham and Hutchison & Fisher, all of Paris, for appellee. 


SOVEREIGN CAMP, W. O. W. v. MORAIDA. No. 9567. 
Court of Civil Appeals of Texas. San Antonio. June 26, 1935. 
Rehearing Denied July 31, 1935. 
85 Southwestern Reporter (2d) 364. 
1. INSURANCE. 
Where mutual benefit association has, in repeated instances, received 
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member payment of overdue assessments, so as to establish custom of dealing 
between parties, and led member to believe that strict observance of requirement as 
to time of payment is unnecessary, certificate of insurance is not forfeited by failure 
to pay assessment at required time, provided delinquent member has relied on prac- 
tice and has paid within customary time, since association is estopped by its course 
of conduct from claiming forfeiture according to strict letter of its contract. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

On Motion for Rehearing. 
2. INSURANCE. | 

Where local secretary of fraternal beneficiary association accepted late pay- 
ments of assessments from all members of local lodge, and from one member with 
knowledge of such member’s illness, knowledge of secretary held imputed to asso- 
ciation, precluding it from claiming forfeiture of beneficiary certificate on ground 
on failure of member to comply with requirements of certificate authorizing for- 
feiture in case of failure to make payments at stipulated time. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

3. INSURANCE. 

Principles of waiver and estoppel and underlying rules of agency may operate 
to destroy effect of strict and rigid provisions of fraternal benefit policy of insur- 
ance. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

4. INSURANCE. ; 

_ Acceptance of late monthly payments of assessments against member for period 
of eighteen months by local secretary of fraternal beneficiary association, in accord- 
ance with custom of local lodge, but without knowledge of Supreme Lodge, last 
two assessments being accepted: with knowledge of illness of member, held to con- 
stitute waiver and “estoppel” of association to rely on provisions of beneficiary cer- 
tificate releasing Supreme Lodge from liability on such certificate in case of late 
payment (Rev. St. 1925, art. 4846). 

Equitable “estoppel” arises when one, by his acts, representations, or 
admissions, or by his silence when he ought to speak out, intentionally or 
through culpable negligence, induces another to believe certain facts to exist, 
and such other rightfully relies and acts on such belief, so that he will be 
prejudiced if former is permitted to deny existence of such facts. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

5. INSURANCE. ; 

_ ._ Local secretary of fraternal beneficiary association has no authority in his own 
right to waive provisions of contract, but while acting as channel of information 
between association and insured, knowledge acquired in actual performance of 
delegated duties imposed on him is in law imputed to his principal whether he con- 
veys such information to principal or not. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

6. INSURANCE. 

Limitation on authority of officers or agents of fraternal beneficiary association 
to waive conditions contained in beneficiary certificates held not to preclude waiver 
by association. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

7. INSURANCE. 

In action against fraternal beneficiary association on beneficiary certificate, local 
secretary of association was presumed to have performed his duty and made known 
to his principal all pertinent information relative to transaction. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

Appeal from District Court, Nueces County; Birge Holt, Judge. 

Action by Angela G. de Moraida against the Sovereign Camp of the Woodmer 
of the World. Judgment for plaintiff, and defendant appeals. 

Affirmed. : er 

I. W. Keys, of Corpus Christi, for appellant. 

R. T. Pritchett, of Corpus Christi, for appellee. 
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GRAND UNITED ORDER OF ODD FELLOWS v. JONES et al. No. 8097. 
Court of Civil Appeals of Texas. Austin. July 24, 1935. 
85 Southwestern Reporter (2d) 662. 
INSURANCE. 


In action on iife certificate, exclusion of purported constitution and by-laws 
of insurer, dated after issuance of certificate and containing age clause claimed to 
be violated by insured, he/d not error where such clause was not shown to be in 
effect when certificate was issued and where proposed constitution and by-laws 
were not properly certified to, to make them admissible (Rev. St. 1925, art. 4848.) 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

Appeal from District Court, Coleman County; O. L. Parish, Judge. 

Action by Lonnie Jones and another against Grand United Order of Odd Fel- 
lows. From a judgment for the plaintiffs, defendant appeals. 

Judgment affirmed. 

Atkins & Wesley, of Houston, for appellant. 

J. B. Dibrell, Jr., of Coleman, for appellee. 

3LAIR, Justice. 

Appellees, Lonnie Jones, husband of Lula Jones, deceased, and Bertha Lee 
Clay; daughter of deceased, as beneficiaries, sued appellant to recover on its con- 
tract of insurance covering the life of Lula Jones, for $500 and $75 additional as 
burial expenses. Recovery of the 12 per cent. statutory penalty and attorney’s fees 
was also sought. The defense was that Lula Jones misrepresented her age as 
under forty-five years at the time the certificate of insurance was issued; it being 
alleged that the constitution and by-laws of appellant provided that no woman 
over forty-five years of age could be insured. 

The jury found that Lula Jones was forty-seven years of age at the time the 
certificate was issued to her. She gave her age as forty-two years. The jury 
found that $25 was a reasonable attorney’s fee. On motion of appellees, judgment 
was rendered for them in the sum of $697.75, with 6 per cent. interest from date. 
Judgment was rendered for appellees because appellant failed to prove that its 
constitution and by-laws in force at the time the certificate in suit was issued 
restricted membership to females not less than sixteen and not over forty-five 
years of age. We sustain this conclusion of the trial court. ; 

[1] Appellant offered, but the trial court excluded, its purported constitution 
and by-laws and amendments thereto, dated August 15, 1931. The certificate of 
insurance sued upon was issued in 1926. The provision restricting membership to 
females from sixteen to forty-five years of age was not shown to have been in 
effect in 1926 when the certificate was issued. 

Nor were the constitution and by-laws and the amendments thereto offered in 
evidence properly certified to, to make them admissible as evidence as required by 
article 4848, R. S. 1925. Those offered were printed, and the names of all officers 
were printed. The purported certificate of the state commissioner of insurance 
was not signed nor sealed by the commissioner. Nor were the purported constitu- 
tion and by-laws sealed with the appellant’s seal. 

Since appellant offered no evidence showing that the age clause was in effect 
in 1926, when the certificate was issued, the error, if any, in excluding certain 
evidence relating to the age of deceased was immaterial. The other propositions 
presented have no merit, and are not sustained. 

The judgment of the trial court will be affirmed. 

Affirmed. 


BARABRANT v. BURNS et al. No. 13179. 
Court of Civil Appeals of Texas. Fort Worth. July 13, 1935. 
Rehearing Denied Sept. 6, 1935. 
85 Southwestern Reporter (2d) 859. 


1. INSURANCE. 

Insurer may insist on compliance with terms of contract relating to change of 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 
2. INSURANCE. 

Beneficiary has only expectancy or inchoate interest in life policy which 
reserves right to insured to change beneficiary thereunder, and hence cannot com- 
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plain of change in beneficiary which is made without conforming to original con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 784[6].) 

3. INSURANCE. 

Under provisions of constitution and by-laws of fraternal benefit society that 
holder of ceftificate of life insurance could change beneficiary at his pleasure with- 
out consent of beneficiary, selection of beneficiary was entirely in control of 
insured, and hence beneficiary could not object to change of beneficiary which was 
made without conforming to procedure outlined in certificate. 

(For other cases, see Insurance, Dec. Dig. § 784[6].) 

4. INSURANCE. 

Insurer may waive compliance with procedure which is outlined in policy for 
changing beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 784[7].) 

5. INSURANCE. 
Right of beneficiary in life policy becomes vested on death of insured. 
(For other cases, see Insurance, Dec. Dig. § 783.) 

6. INSURANCE. 

Statement in insured’s letter to insurer’s division secretary that designated per- 
sons were beneficiaries of life policy and that beneficiaries were not to be changed 
held sufficient designation of persons named as beneficiaries of policy, where policy 
directed insured to deliver request for change of beneficiary to insurer’s division 
secretary, although letter was not forwarded to insurer’s head office until after 
death of insured. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

7. INSURANCE. . 

Designation of beneficiary of life policy must be direct and made in such 
manner as to show definite demand or request to insurer that it pay benefits of 
certificate to specified beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

8. INSURANCE. ; 

That insured’s letter to division secretary of insurer to whom insured had 
been directed to deliver request for change of beneficiary was not forwarded to 
insurer’s head office until after insured’s death held not sufficient to defeat recovery 
hy persons named as beneficiaries in such letter. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

Appeal from District Court, Tarrant County; Marvin H. Brown, Judge. | 

Interpleader proceeding by the Mutual Life & Accident Insurance Association 
of the Brotherhood of Locomotive Engineers against Mrs. Elizabeth Garabrant, 
Joseph A. Burns and others. From an adverse judgment, the first-named defend- 
ant appeals. 

Affirmed. 

Aldredge, Shults & Madden and J. W. Madden, Jr., all of Dallas, for appellant. 

McGown & McGown, B. E. Godfrey, and K. H. Wasson, all of Fort Worth, 
for appellees. 

LATTIMORE, Justice. 

[his is an appeal from_a judgment upon an insurance policy involving the 
determination of a change of beneficiary not made in conformity with the method 
named in the policy. 


Prior to 1928, J. J. Smith was the insured in a certificate issued by the Loco- 
motive Engineers Mutual Life & Accident Insurance Association, a fraternal bene- 
fit society, and in April, 1928, he procured a new certificate, the formalities of 
which are not questioned, naming appellees as his beneficiaries. In July, 1930, 
Smith asked for a change of beneficiary and a new certificate was issued, naming 
Mrs. Elizabeth Garabrant, appellant, as beneficiary. On April 12, 1933, Smith 
issued a power of attorney, appointing appellant agent and attorney in fact to 
transact any and all of his business. On April 26, 1933, Smith mailed the follow- 
ing letter: 

“H. O. Moore, 1323 Hazel St., Texarkana, Texas. 
“Dear Sir: With respect to my certificate of membership and insurance in the 
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Mutual Life & Accident Insurance Association of the Brotherhood of Locomotive 
Engineers in which I have previously designated Mrs. Rose Burns, my sister, Mr. 
Jos. A. Burns, my nephew, and Mrs. Naomi Brown, my niece, as beneficiaries, I 
wish to advise you that some weeks ago I executed an instrument without knowl- 
edge of the contents of the instrument and I have thought that it might have 
concerned this policy or some change of beneficiary. 

“The purpose of this letter is to advise you that I do not and have not desired 
to change the beneficiaries under this policy as against those abov@ named and that 
any instrument or writing purported to be signed by me with respect to any 
change of beneficiary or assignment of this policy is unauthorized and of no force 
and effect. 

“T will appreciate it if you will acknowledge the receipt of this letter to me. 

“Yours very truly, 
“TSigned] J. J. Smith.” 

Smith died on May 10, 1933, without having received any reply to that letter. 

The constitution and by-laws of the insurer relating to the change of beneficiary 
are as follows: 

“Section 18. (a) A certificate holder of this Association having designated his 
beneficiary or beneficiaries may change the same at his pleasure, without notice to 
or consent of the beneficiary or beneficiaries, by returning his certificate or cer- 
tificates to the Home office, through the Insurance Secretary of the Division to 
which he belongs, and informing the Vice-President and General Secretary-Treas- 
urer of the changes desired by written request over his own signature, on a form 
furnished by the Home Office and witnessed by an insured member, or executed 
before an officer authorized by law to administer oaths provided that .the new 
beneficiaries shall come within the classes named in Section 1, for which a fee of 
twenty-five (25) cents will be charged for each certificate so changed. Any per- 
son or persons, whether named as beneficiary or beneficiaries, accepting such des- 
ignation in a certificate or certificates issued by this Association do so upon the 
expressed terms or conditions contained in these By-Laws. 

“(b) No change in beneficiary shall be effective unless and until such change 
is entered on the records of the Home Office of the Association, and a new cer- 
tificate is issued; but when such change has been so entered and the new cer- 
tificate has been issued, such change shall relate back to the date of such request. 

“(c) When the certificate naming the newly designated beneficiary or bene- 
ficiaries has been issued it shall in every respect be considered as if it were the 
original certificate issued to the insured, and the certificate or certificates replaced 
thereby shall be considered as absolutely void for all purposes; and in the event 
that the designation of the new beneficiary or beneficiaries shall be invalid, in 
whole gr in part, for any reason whatever, and no subsequent, other, or different 
designation shall be made, such invalid designation shall not revive any previously 
issued certificate, but the proceeds of the certificate shall be payable in accordance 
with the rules prescribed in Section 1 of the Constitution and By-Laws of this 
\ssociation for payment in the event of death or disqualification of any or all 
named beneficiaries.” 

Section I of the constitution referred to in paragraph c, as applicable to this 
case, would require all of the sisters and brothers, who are the litigants here, to 
share equally in the proceeds. 

The insurer filed its interpleader in this cause, stating that it was only a stake- 
holder and claimed no interest in the outcome of the litigation except that it be 
protected against any double payment of the certificate and was in doubt as to 
who should receive the benefits provided for by the membership of deceased. 

_ Without restating more or less elementary propositions which are fully outlined 
in the precedents hereinafter cited, it is apparent that the decision of this case 
involves the construction of Splawn v. Chew, 60 Tex. 532, and the later decisions 
founded on that opinion: Bills v. Bills (Tex. Civ. App.) 207 S. W. 614; Coleman 
v. Grand Lodge Colored Knights of Pythias (Tex. Civ. App.) 104 S. W. 909; 
Grand Lodge, K. & D. of Tabor v. Vann (Tex. Civ. App.) 282 S. W. 265; Hun- 
sucker v. Modern Brotherhood of America (Tex. Civ. App.) 273 S. W. 1020; Rich- 
ardson v. Faithful (Tex. Civ. App.) 289 S. W. 1054, 1055; Shelton v. Shelton (Tex. 
Civ. App.) 281 S. W. 331, which lay down the rules sustaining an informal change 
in beneficiary; and, on the other hand: Flowers v. Sov. Camp, W. O. W., 40 Tex. 
Civ. App. 593, 90 S. W. 526, and Wright v. Wright (Tex. Civ. App.) 44 S.W.(2d) 
1019. All of these opinions are by Courts of Civil Appeals, although a writ of 
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error was refused in Wright v. Wright. In Price v. Supreme Home of the Ancient 
Order of Pilgrims (Tex. Com. App.) 285 S. W. 310, 311, the Commission of Appeals, 
in an opinion not adopted by the Supreme Court, draws a distinction between the 
Flowers Case, supra, and Splawn v. Chew, supra, and the Supreme Court thereon 
upheld an informal designation of a change in beneficiary. This occurred before 
the Supreme Court refused a writ in Wright v. Wright. 

[1] All of the decisons unite in upholding the insuring company if it insists 
on a compliance*with the terms of the contract relating to the change of beneficiary 
and, hence, eliminate from our consideration Anderson v. Grand Lodge (Tex. Civ. 
App.) 248 S. W. 461; Bollman v. Supreme Lodge, -K. of H. (Tex. Civ. App.) 53 
S. W. 722; Gray v. Sov. Camp, W. O. W., 47 Tex. Civ. App. 609, 106 S. W. 176, and 
similar cases in which the insurer offered a defense that the attempted change of 
beneficiary was not binding upon it because not in compliance with the contract of 
insurance. We consider applicable here those authorities in which the insurer asserted 
itself to be a stakeholder without a desire to insist on any rights except that all 
claimants be bound by a decree therein that its liability be limited to a single pay- 
ment of the amount due under the contract. 

In Splawn v. Chew, Chew held a certificate in a fraternal benefit society, the 
by-laws of which gave the membership the right of “disposal of the benefit among 
their dependents as they thereafter direct.” Another by-law provides that a member 
may, when in good standing, “surrender their certificate and have a new one issued, 
payable to such beneficiary or beneficiaries dependent upon them as they may direct, 
upon payment of a certificate fee of fifty cents.” The Supreme Court said: “The 
clear import of this section is to place the certificate entirely under control of the 
member, so far as the selection of its beneficiaries is concerned. * * * It vests 
no right whatever which the insured cannot by the very terms of the contract revoke 
and annul * * * and he alone is the one who is to determine which of these 
dependents are to be entitled to the insurance money. * * * The right to make 
the change is given by a different section of the by-laws, and exists in the insured 
as long as he remains a member of the order. A method by which he may accom- 
plish it to the satisfaction of the order is pointed out * * * but we do not con- 
sider this as exclusive of all other ways of effecting the same object. The design 
of this section is to protect the interests of the corporation. * * * It is still 
a condition for the benefit of the company, to be insisted upon or waived according 
to their election.” Chew named his father and mother as beneficiaries in his cer- 
tificate. He left a will which was duly probated, in which he stated that he wished 
his two children named to have the proceeds of the certificate and be his bene- 
ficiaries therein. The Supreme Court held the will sufficient to justify a judgment 
in favor of the children for the proceeds of the policy. 


Without quoting from the cases following Splawn v. Chew, we recite the facts 
of the attempted designation and the contractual provisions for a change of bene- 
ficiary. In Bills v. Bills, the insured erased the name of one of the beneficiaries 
from her insurance contract with the aid of the secretary of the local lodge without 
any knowledge of the officers of the Grand Lodge. The contract provided for a 
change of beneficiary by a request in writing under affidavit, attested by the pre- 
siding officer and secretary, no change to be binding until so made by the insurer. 
The change of beneficiary was upheld. 

In Coleman v. Grand Lodge, Colored Knights of Pythias, the by-laws required 
that all changes “shall be made through the lodge * * * by having a new cer- 
tificate issued, for which he must pay a fee of twenty-five cents.” The insured 
caused a letter to be written to his subordinant lodge expressing a desire to have 
the beneficiary in his policy changed from his mother to his wife, and requesting 
information as to how such change should be made. He was informed by a letter 
from the secretary that it would be necessary in order for such a change to have 
the request attested by a notary public and send the papers to the secretary. The 
policy was not sent to the secretary, nor was the fee paid. The court upheld the 
change of beneficiary. 

In Grand Lodge, K. & D. of Tabor v. Vann, the by-laws provided that the 
member desiring a change of beneficiary should pay a certain fee, deliver the old 
certificate with the designation of the new beneficiary therein made, and that no 
change in designation would be effective until the acceptance of the old certificate 
and the issuance of the new. The insured made a will under which he named a new 
beneficiary. The change of beneficiary was sustained. 
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In Hunsucker v. Modern Brotherhood of America, the by-laws required that the 
application for the change of beneficiary be signed by the insured in the presence of 
the secretary of the subordinate lodge and attested by the jurat of some person 
authorized to administer oaths. The application made in this case was not signed by 
the insured, but was signed by another at her request for her and was not wit- 
nessed or sworn to. The court upheld the change of beneficiary. 

In Richardson v. Faithful, the by-laws provided that any member desiring to 
change his beneficiary “shall make known to the registrar of the deeds of his court, 
stating changes wanted. The same shall be presented to the local court to which 
said member belongs, and, if found to be made in good faith, and expresses the real 
desire of the member, the same shall be ratified by the local court and sent to the 
secretary of the endowment department, accompanied by affidavits and twenty-five 
cents to pay for the new policy.” The change of beneficiary was actually accom- 
plished by an instrument in writing, duly signed, acknowledged, and witnessed; on 
the same day the insured executed a will, willing the benefits of this policy to the 
person named in the change of beneficiary. The change of beneficiary was upheld. 

On the other hand, in the case of Flowers v. Sov. Camp, W. O. W., the by-laws 
provided that the insured “may” change the beneficiary upon payment of a fee of 
25 cents to the Sovereign clerk, which sum, together with the certificate, he shall 
forward to the Sovereign clerk with his request written on the back of the cer- 
tificate, giving the name of the new beneficiary. “In the event the beneficiary’s cer- 
tificate is lost or the possession thereof is for any reason withheld from the member 
* * * the member shall furnish * * * satisfactory proof under oath of the 
facts of the loss of the certificate * * * and waiving for himself and bene- 
ficiary or beneficiaries all rights thereunder.” ‘The member made a lengthy affidavit, 
which is set out in the opinion, naming the new beneficiary, and paying the fee, 
delivered both to the clerk of the local lodge of the insurer, as provided in the 
by-laws, with a request that it be forwarded by mail to the Sovereign clerk, who is 
the issuing officer of the new certificate, but it was received by that officer after the 
death of Flowers. The trial court held that inasmuch as the by-laws provided that 
‘if such proof is satisfactory to him,” the Sovereign clerk “shall issue said member 
a new certificate,” that the change of beneficiary was not effective since the home 
office did not receive the request during the life of the assured, and assured failed 
to state in the affidavit, as required by the by-laws, that he waived the rights of the 
beneficiary under the old certificate, although the affidavit did state that he waived 
his own rights thereunder. 


In Wright v. Wright (Tex. Civ. App.) 44 S.W.(2d) 1019, the contract of 
insurance provided for change of beneficiary “upon written request, accompanied by 
this policy for endorsement; but no change shall be effective until endorsed hereon 
hy the company” at the home office. The insured instructed his attorney to obtain 
a change of beneficiary to his mother and the latter wrote a letter to the insurance 
company so advising them and naming the new beneficiary. The company sett to 
the attorney a printed form to be signed by the assured. The assured was killed 
betore he signed such form. The Court of Civil Appeals held the attempted change 
of beneficiary ineffectual and the Supreme Court refused a writ of error. The cita- 
tion of authorities in that opinion indicates that the court founded its holding upon 
the decisions of those states which are not in accord with Splawn v. Chew, supra. 

All of those opinions, except Wright v. Wright, were considered by section A 
of the Commission of Appeals in Price v. Supreme Home of the Ancient Order of 
Pilgrims, supra, in which the opinion thereupon stated that the cases founded on 
the Flowers Case, supra, were those in which “the matter of changing the bene- 
ficiary was bilateral, as between the ‘member’ and the society, that certain things 
which had to be done before the condition authorizing the change could arise were 
definitely prescribed.” The opinion then states that “none of the prescribed things 
were done before the event of death by the ‘members’ whose acts were before the 
court”; and, also, “what was attempted was in direct violation of the by-laws and 
the statute.” The statute referred to was article 4832, R. S., which authorizes fra- 
ternal benefit societies to make religious, eleemosynary, or educational societies or 
corporations beneficiaries in the member certificate. In Coleman, Splawn, Vann, 
and Hunsucker Cases, supra, the member had not done the things required of him 
by the contract of insurance, and we fail to see where the statute has any application. 

__The Texas rule is not in accord with those states whose opinions are cited in 
Wright v. Wright, supra, but in Cooley’s Briefs on Insurance, vol. 7, p. 6461, is 
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found a list of authorities of this and other states sustaining a waiver by the insurer 
of various contractual steps in procedure to substitute a beneficiary. 

[2, 3] Where the insured obtains a contract of insurance upon his own life, 
reserving the right to change the beneficiary thereunder, all of the Texas cases 
agree that the beneficiary has what some of our courts call an “expectancy” and 
others an “inchoate” interest. The only parties to the contract who paid out any 
cousideration and the only parties who have the right to abrogate or change the 
contract are the insurer and the insured. If the insured desires of the insurer that 
the latter accept his designation of a beneficiary made without conforming to the 
procedure of the original contract, no one should be allowed to complain except 
those who have a vested right therein. The beneficiary is not such a one. Cer- 
tainly if the parties to a contract desire to make a new one, which is lawful, no 
bystander can complain. It happens in cases of almost any contract that indirectly 
other parties than those privy to it are affected thereby. A man and his wife con- 
tract to make reciprocal wills; they, by agreement later, make new wills and change 
the devisees. Those devisees under the former will cannot complain. 

This case is within the rule of Splawn v. Chew, supra, and same states a sound 
rule of construction. We call attention to the fact that the policy in Wright v. 
Wright was an “old line” policy while the certificate in controversy is by a fraternal 
benefit society and to the distinction made thereby in Supreme Council v. Behrend, 
247 U. S. 394, 38 S. Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 966. 

[4, 5] The precedents which we have cited as our authorities, supra, say that 
the insurer may waive compliance with the procedure for changing the beneficiary 
and it is upon this theory that the Price and Vann Cases, in which the informal 
designation of a change of beneficiary, though received by the insurer after the 
death of the insured was upheld, are sustainable, for if the parties were in fact 
making a new contract in relation to the designation of a beneficiary, then that 
offer by the insured must be accepted by the insurer, which could not take place, 
due to the revocation of the offer by the death of the insured, for it is settled by all 
the authorities we have examined that the right of beneficiary in any instance 
becomes vested upon the death of the insured. 

[6, 7] There remains to be considered the facts in this case of a change of 
beneficiary. Smith, in his letter to the insurer, says that Mrs. Naomi Brown and 
others are the beneficiaries and that he does not want them changed. As a matter 
of fact, the last certificate issued to him prior to that letter named the appellant 
rather than Mrs. Naomi Brown and others as beneficiaries. None the less, this is 
a statement directly to the insurer that he names the beneficiaries of his insurance 
to be Mrs. Brown and others. Certainly this is as direct to the insurer as was the 
designation by will in the Chew and Faithful Cases, supra. We are all agreed 
that the designation must be direct and made in such a manner as to show a definite 
demand or request of the insurer that it pay the benefits of the certificate of insur- 
ance to a certain beneficiary. Hence, we agree that such cases as Wooden v. Wooden 
(Tex. Civ. App.) 116 S. W. 627, where the insured wrote a letter to the beneficiary 
saying, “You know that I have my life insured for $1,500 in your favor,” were 
properly decided for such is not sufficient as a request for a change of beneficiary 
in the contract. 

[8] Smith’s letter was mailed to the insurance company’s secretary of his divi- 
sion at Texarkana, which letter was not forwarded to the head office at Cleveland, 
Ohio, until after his death. But the contract directed Smith to deliver the request 
for change of heneficiary to the said division secretary at Texarkana, and under the 
cases above cited, we think the same is not an impediment to a recovery by appellees. 
This is particularly noticeable in the Price and Chew Cases, where the fact of a 
desired change was not received by any one representing the insurer until after the 
death of the insured. 

[9] However, appellant pleaded that Smith’s letter, dated April 26, 1933, was 
a forgery. Several signatures of Smith were produced in evidence for the purpose 
of comparison and the appellant offered in evidence the proven signature of Smith 
to the application in July, 1930, for the certificate of insurance issued in favor of 
appellant. This signature was excluded from the jury, to which ruling appellant 
excepted. We have concluded that we were in error in giving importance of 
reversal to the error of the trial court in excluding the signature on the application 
of July, 1930. On this document were two signatures, one at the top and one at 
the bottom of the document. The top one was definitely identified as that of the 
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deceased, the lower one was not. There were four other signatures of deceased 
introduced for comparison, some of them contemporary to the rejected document. 
Article 3737b, Vernon’s Ann. Civ. St. No particular virtue of the signature rejected 
is claimed by appellant. The evidence was cumulative only. 

[10] Also we believe the error of the submission of the issue of mental inca- 
pacity was harmless to appellant. Whether deceased actually knew and understood 
the nature and content of his letter is a more severe burden than appellee was 
required to carry on the issue of mental capacity, but appellee none the less bore 
the same. If deceased actually understood the nature and quality of his acts, he 
certainly had capacity to do so. Prather v. McClelland, 76 Tex. 574, 13 S. W. 543; 
Brown v. Mitchell, 75 Tex. 9, 12 S. W. 606. 

Our former opinion is withdrawn and this substituted. The motion is granted, 
our former judgment set aside, and the judgment of the trial court is affirmed. 

ATLANTA LIFE INS. CO. v. CORMIER. No. 1886-6413. 
Commission of Appeals of Texas, Section A. Oct. 2, 1935. 
85 Southwestern Reporter (2d) 1045. 
1. INSURANCE. 


Life policy provision that no death benefit should be payable where death results 
from disease contracted before date of policy held void in view of statute prohibiting 
provision for payment of less than full amount of policy except in case of death 
caused by suicide or by following stated hazardous occupation (Rev. St. 1925, art. 
4733, subd. 3). 

(Fer other cases, see Insurance, Dec. Dig. § 438.) 

2. INSURANCE. 

In view of statute prohibiting life policy provision for payment of less than full 
amount of policy except in case of suicide or where death is caused by following 
stated hazardous occupations, provision adding exceptions other than those enu- 
merated in statute is void (Rev. St. 1925, art. 4733, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 438.) 

Certified Question from Court of Civil Appeals of First Supreme Judicial Dis- 
trict. 

Action by Marjorie Cormier against the Atlanta Life Insurance Company. From 
an adverse judgment, defendant appealed to the Court of Civil Appeals, and that 
court certifies a certain question. 

Question answered. 

Ross, Wood, Lawler & Wood, of Houston, for appellant. 

John J. Sargent, of Houston, for appellee 

HicKMAN, Commissioner. 

_ The certificate of the honorable Court of Civil Appeals discloses the following 
facts : 

On March 11, 1929, the Atlanta Life Insurance Company executed and delivered 
to Arnotole Cormier its policy of life insurance in which his wife, Marjorie Cor- 
mier, was named as beneficiary. The insured died on April 9, 1931. In a suit by 
the beneficiary on the policy, the insurance company pleaded as a defense to its 
liability that prior to and at the time the policy was issued the insured was afflicted 
with epilepsy, from which he died, and in that connection pleaded the following 
provision of the policy: “4. No death benefit shall be payable hereunder when death 
is the result of immorality, or a disease contracted prior to the date hereof, or of 
resisting the legal execution of law, or legal authority by the insured, or when death 
is the result of suicide, it being understood and agreed to that death resulting from 
these causes, or any one of them, is not a risk undertaken or assumed under this 
policy of insurance.” 

It was established upon the trial that the insured died of epilepsy, which dis- 
ease was contracted prior to the date of the issuance of the policy. The question 
certified is: “Could the Insurance Company, in view of the incontestable clause of 
the policy and section 3 of article 4732, Revised Civil Statutes of Texas, defend 
after the expiration of two years upon the ground that the cause of the death of 
the insured was a risk not insured against?” 

_Our statutes, article 4732 and 4733, require that life insurance policies issued or 
delivered in this state or issued by a life insurance company organized under the 
laws of this state shall contain certain provisions and shall not contain certain other 
provisions. One of the provisions which such policies are required to contain is: 
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“That the policy, or policy and application, shall constitute the entire contract 
between the parties and shall be incontestable not later than two years from its 
date, except for nonpayment of premiums; and which provision may or may not, at 
the option of the company, contain an exception for violations of the conditions of 
the policy relating to naval and military services in time of war.” Article 4732, 
subd. 3. 

One of the prohibitéd provisions is: “A provision for any mode of settlement at 
maturity of less value than the amounts insured on the face of the policy, plus 
dividend additions, if any, less any indebtedness to the company on the policy, and 
less any premium that may, by the terms of the policy, be deducted. Any company 
may issue a policy promising a benefit less than the full benefit in case of the death 
of the insured by his own hand while sane or insane, or by following stated hazard- 
ous occupations. This provision shall not apply to purely accident and health poli- 
cies. No foregoing provision relating to policy forms shall apply to policies issued 
in lieu of, or in exchange for, any other policies issued before July 10, 1909.” Article 
4733, subd. 3. 

{1, 2] An answer to the question certified is afforded by the opinion of this 
court in First Texas State Insurance Co. v. Smalley, 111 Tex. 68, 228 S. W. 550. In 
that case it was held that the statute last above quoted rendered void a provision 
of a policy of life insurance that, in the event the death of the insured should result 
from any pulmonary disease having its beginning within 12 months from the date 
of the policy, the liability of the company was limited to one-half of the amount 
stated in the face thereof. There is no real distinction between the question there 
decided and the one presented in the instant case. If a provision for the payment 
of less than the full amount for which the policy is issued is void, certainly a 
provision for the payment of nothing at all is void. Life insurance companies issu- 
ing policies of life insurance in this state are not left free to determine what excep- 
tions they will write into their policies. The statutes name the permitted exceptions, 
and a provision adding other exceptions is void. Any other construction of the 
statutes would thwart the evident purpose of their enactment. If the exception 
attempted to be made in this case should be upheld as valid, there would be no 
limit to the number of exceptions that could be written into a policy of life insurance, 
and, by multiplying them, an insurance company could whittle down the risks it 
assumes until its policies would have but little, if any, real value. To prevent th: 
was the purpose for which the statutes were enacted. 

The question certified is answered, “No.” 

Opinion adopted by the Supreme Court. 


STEELE v. NEW YORK LIFE INS. CO. No. 5483. 
Supreme Court of Utah. Aug. 30, 1935. 
48 Pacific Reporter (2d) 436. 
INSURANCE. 

In action to recover disability benefits on life policy, disability is question of 
fact, and proof of disability is procedure taken to establish such fact. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

Insured held not entitled to recover disability benefits before proof of dis- 
ability was submitted to insurer under life policy which provided for payment of 
disability benefits upon receipt of due proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

Appeal from District Court, Salt Lake County, Third District; O. W. McCon- 
kie, Judge. 

Action by Harry M. Steele against the New York Life Insurance Company. 
From a judgment for the defendant, the plaintiff appeals. 

\ffirmed. 

Paul E. Reimann, of Salt Lake City, and K. C. Tanner, of Portland, Ore., for 
appellant 
Critchlow & Critchlow and A. W. Watson, all of Salt Lake City, for respond- 
ent. 

Morrat, Justice. 

This cause was tried to the court sitting with a jury, upon a claim for benefits 


pursuant to the terms of a policy of insurance issued to Harry M. Steele by the 
New York Life Insurance Company. The policy was issued June 14, 1925. It is 
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what is termed a life policy with a provision for the payment of benefits in the 
event the insured became disabled. It is over the disability features the issues 
herein arise. The language relating to the disability features is as follows: 

“The Company agrees to pay to the insured $100 each month during the life 
time of the insured and also to waive the payment of premiums if the insured 
becomes wholly and presumably permanently disabled before age sixty years, sub- 
ject to all the terms and conditions contained in Section I hereof. * * * 

“Section I—Disahbility Benefits. 

“1. Total Disability—Disability shall be deemed to be total whenever the 
Insured is wholly disabled by bodily injury or disease or so that he is prevented 
thereby from engaging in any occupation whatsoever for remuneration or profit. 

“2. Permanent Disability—Disability shall be presumed to be permanent,—(a) 
Whenever the Insured will presumably be so totally disabled for life; or—(b) 
\fter the Insured has been so totally disabled for not less than three consecutive 
months immediately preceding receipt of proof thereof. 

i Benefits. Upon receipt at the Company’s Home Office, before default in 
payment of premium, of due proof that the Insured is totally and presumé ably per- 
manently disabled and that a disability occurred after the insurance under this 
Policy took effect and before its anniversary on which the Insured’s age at nearest 
birthday is sixty years, the following benefits will be granted: 

(a) Income Payments.—The Company will pay to the Insured a monthly income 
of $10 per $1,000 of the face of the policy during his lifetime and continued dis- 
ability, beginning immediately on receipt of said proof. Any income payment due 
before the Company approves the proof of disability shall be payable upon such 
approval. If disability results from insanity income payments under this section 
will be paid to the beneficiary in lieu of the Insured. 

“(b) Waiver of Premiums.—The Company will waive payment of any pre- 
mium falling due after approval of said proof and during such disability. Any 
m emium due prior to such approval is payable in accordance with the terms of 
the policy, but if due after receipt of proof will, if paid, he refunded upon approval 
ot proof.” 

The complaint alleges the issuance of the policy of insurance and quotes the 
disability benefit clauses above recited. The defendant admits the issuance of the 
policy and that it is in good standing, but denies total or permanent disability. 
Evidence was offered and received on behalf of both parties to the action, and 
following instructions to the jury by the court the matter in issue was submitted. 
The jury found for the defendant and against plaintiff, “no cause of action.” 
That the jury found that the plaintiff suffered no total or presumably permanent 
disability within the period limited by the court’s instructions is a necessary con- 
clusion from the verdict rendered. No question is raised as to the verdict not 
finding support in the evidence. 

Several errors are assigned, all of which are reduced to two, viz., the giving 
of one instruction and the refusal to give another except as modified. ‘The assign- 
ment as to the modified instruction is not argued, presumably for the reason that 
the instruction given and the modified instruction both relate to the limiting of 
the period to be covered by the indemnity to be paid in the event the jury found 
disability as limited and defined by the court. As stated substantially by appellant, 
the question presented in this appeal is whether plaintiff is entitled to indemnity 
at the rate of $100 per month ($10 on each $1,000 of the face of the policy) from 
July 15, 1930, or whether he is entitled to receive such amount monthly immediately 
upon submitting his proof. 

The instruction complained of, and which limits the period the jury could 
consider relating to disability benefits, reads: “You are instructed that under the 
policy involved in this case, the right of the insured to receive disability benefits 
does not accrue to him until proof of disability is submitted to the insurance com- 
pany and received by it at its home office. The evidence in this case discloses that 
such proof was not submitted until the 15th day of July, 1930, and consequently, 
in no event is the plaintiff entitled to any disability payments for any period prior 
to said 15th day of July, 1930.” (Italics ours.) 

[1] It is not questioned that the proof of disability was submitted to the 
Insurance Company at its home office on the 15th day of July, 1930. The point 
raised and argued by appellant involves the interpretation of the wording of the 
disability provision of the policy. Respondent argues that it is obvious if the 
case made by plaintiff is insufficient to sustain the burden of establishing that he 
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had been totally disabled within the meaning of and for the time required by the 
policy, the motion for the directed verdict for defendant and the errors, if any, 
in the instructions, were not prejudicial to plaintiff, and maintains the evidence 
establishes that plaintiff had not been wholly disabled so that he was prevented 
from engaging in any occupation for remuneration or profit for not less than three 
months immediately preceding the receipt of proof. Such position may be sug- 
gested and may have certain merits, but since no cross-assignments of error have 
been made to bring the question before us, we are not in position to review the 
court’s ruling upon that matter. Jensen v. Utah Ry. Co., 72 Utah, 366, 270 P. 
349. 

On July 12, 1930, insured submitted to the branch office of defendant a claim 
for disability benefits, claiming to have been disabled within the meaning of the 
policy from February 4, 1930, and continuously up to the date of the claim. This 
claim, consisting of the insured’s statement and his physician’s report, constituted 
the proof of disability submitted to defendant and was received at the home office 
in New York on July 15, 1930. The company denied liability. 

The policy provides for two types of disability: (1) Total disability, and (2) 
permanent disability. “Disability shall be deemed to be total whenever the Insured 
is wholly disabled by bodily injury or disease so that he is prevented thereby from 
engaging in any occupation whatsoever for remuneration or profit.” “Disability 
shall be presumed to be permanent,—(a) Whenever the Insured will presumably 
be so totally disabled for life; or (b) After the Insured has been so totally dis- 
abled for not less than three months immediately preceding receipt of proof.” 

[2] Disability is a question of fact. Proof of disability is the procedure taken 
to establish such fact. One may be totally disabled for a period of time and not 
be permanently disabled. In order to determine the disability whether total and 
temporary, or total and permanent, the policy contract provided for the submission 
of proof to the Insurance Company and provided that in the event the claimed dis- 
ability is established then disability payments shall begin immediately and pro- 
vided the amount thereof. As we understand the issue presented, it is not claimed 
that plaintiff was totally and permanently disabled. The claimed disability arose 
from a disease admittedly curable and established by the proof to be such. So 
the question is narrowed to the subdivision (b) of the second clause, which pro- 
vides that, “After the Insured has not been so totally disabled for not less than 
three months immediately preceding receipt of proof,” disability will be presumed 
to be permanent. It appears that the policy provides for total disability which 
may or may not be permanent; but when total disability is shown to have existed 
for a period of not less than three months before receipt of proof, the presumption 
of permanent disability arises under the policy for the purpose of payment of 
disability benefits. 

[3] The trial court told the jury that the evidence disclosed that the proof 
of the claimed disability was not submitted to the company until the 15th day of 
July, 1930, and that plaintiff was not entitled to any disability payments prior to 
that time. Under the instruction the jury was at liberty to determine from the 
evidence whether or not the insured had been totally disabled for a period of three 
months next preceding the date of filing of the proof. Had the jury so found, 
disability would have been established within the terms of the policy and plaintiff 
would have been entitled to compensation from the date such proof was received 
at the home office of the Insurance Company. We think the trial court correctly 
construed the provisions of the policy and correctly stated the construction in the 
instructions given to the jury. 

The cases construing these or similar clauses, though in many instances not 
identical, have frequently been before the courts. Sometimes one part of the 
clauses or a particular part of an instruction is attacked, but rarely do we find 
the same part of identical clauses attacked in the same way. Thus appellant cited 
the Case of Colovos v. Home Life Ins. Co. of New York, 83 Utah, 401, 28 P.(2d) 
607. In that case the trial court by instruction fixed a definite date upon which 
payments should begin, as was done in the instant case. The circumstances were 
different and no question was raised as to that part of the instruction. The prin- 
cipal point was what disability prevented the insured from “engaging in any occu- 
pation and performing any work for compensation or profit.” In the case of 
Gibson v. Equitable Life Assur. Soc. (Utah) 36 P. (2d) 105, permanent disability 
clauses and the rule of construction applied thereto are discussed and cases cited. 
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The case is in some matters analogous, but the particular point involved in the 
instant case does not arise. 

The following cases involve the principle of notice of disability and where 
required proof thereof are conditions precedent to recovery ‘of disability benefits ; 
Yohalem vy. Columbian Nat. Life Ins. Co., 136 Misc. 748, 240 N. Y. S. 666; Berg- 
holm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed: 416; Jones v. 
New York Life Ins. Co., 158 Wash. 12, 290 P. 333. 

We find no reversible error in the record. 
The judgment of the lower court is therefore affirmed, with costs to respond- 


























ent. 





Elias Hansen, C. J., and Folland and Ephraim Hanson, JJ., concur. 

Wolfe, Justice (concurring). 

I concur in the statement in the main opinion that the trial court correctly 
construed the provisions of the policy and correctly stated the construction in the 
instructions given to the jury. I therefore concur in the results which affirm the 
judgment of the lower court. 























STUTSON et al. v. RICHARDSON. . 
Supreme Court of Appeals of Virginia. Sept. 19, 1935. 
181 Southeastern Reporter 355. 
INSURANCE. 


Where insured, who was unable to furnish satisfactory proof that he was born 
in 1886, accepted life policy which gave date of his birth as 1889, and retained policy 
with knowledge of incorrect date from October 30, 1930, until December 15, 1930, 
insured held liable for first year premium as against contention that insured notified 
insurer shortly after delivery of policy that he did not wish policy based on incorrect 
date. 

(For other cases, see Insurance, Dec. Dig. § 180.) 

Error to Circuit Court of Norfolk. 

Suit by R. R. Richardson against Joseph B. Stutson and others. To review a 
judgment for plaintiff, defendants bring error. 

Affirmed. 

Argued before Campbell, C. J., and Holt, Gregory, Browning, Chinn, and 
Eggleston, JJ. 

Herman A. Sacks, of Norfolk, for plaintiff in error. 

Rixey & Rixey and W. L. Cooper, all of Norfolk, for defendant in error. 

BRowNING, Justice. 

This is a suit by R. R. Richardson on a note for $658.20 executed by Joseph B. 
Stutson and payable to the order of I. Guy Wilkins and B. M. Herbert and indorsed 
by the payees, which became the property of Richardson by purchase. 

The note was dated October 22, 1930, and was payable thirty days after date, 
but subsequent to its execution the right to pay the same in twelve monthly install- 
ments, without interest, was given the maker by I. Guy Wilkins. 

The consideration for the note was the issuance of a $15,000 life insurance policy 
by the Equitable Life Assurance Society of the United States. The amount of the 
note represented the first year premium for such insurance. Wilkins and Herbert 
were the local agents of the company, who procured the insurance for Stutson, and 


Richardson was the general agent of the company with offices in the city of Nor- 
folk. 


Mr. Stutson had, at the time of the issuance of the policy referred to, other 
policies of life insurance with the Equitable, which were issued some years before. 
In the applications for these policies he had stated the year of his birth as 1886, 
and the policies had been issued and kept up on that basis. Shortly before the 
execution of the note in question, Mr. Stutson became advised that he had been 
born in 1889 rather than 1886, and he undertook to have this mistake rectified by 
treaty with the Equitable, but was unable to submit to the company proof, satis- 
factory to it, of his contention as to his birth date. Mr. Wilkins, who had become 
acquainted with Mr. Stutson, undertook to assist him with the company in making 
the desired change, but without success. 


It appears that during the communications incident to the above, Mr. Wilkins, 
as agent for his company, solicited additional insurance on the life of Mr. Stutson 
Pursuant thereto Mr. Stutson made application for two new policies on his life, one 
for $10,000 and the other for $5,000, in which the date of his birth was stated as 
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1889. No note was given for the premiums on these policies and no premium was 


paid. The policies were issued by the company but with a notation on the applica- 
tion stating that the policies were prepared with date birth 1886 and the age of the 
assured at 43, rather than 40, which would be the case if the date birth were 1889. 
It appears that this was done by the company to make the policies agree with those 
that it was already carrying and which had not been reformed in accordance with 
Mr. Stutson’s wishes. The said two policies were never accepted by Mr. Stutson. 

Subsequently he signed a second application dated October 22, 1930, for a policy 
for $15,000. This application shows that the figure 9 is under the figure 6 in 1886. 
Mr. Wilkins testified that the 6 was written by him over the 9 in the presence and 
with the consent of Mr. Stutson before the application was signed by Stutson. Mr. 
Stutson denied this and testified that he knew nothing about the change. In a few 
days the new policy was delivered by Wilkins and accepted by Mr. Stutson. On 
October 28, 1930, the date of delivery of ‘the policy, the company wrote a letter to 
Mr. Stutson in which it was stated: 

“Tt is our understanding that you are accepting the above numbered policies with 
the age based upon a date of birth corresponding to Dec. 2, 1886, but that you would 
like a letter from the Society stating that such action on your part does not forfeit 
your rights at any future time to furnish proof that you were born subsequent to that 
date.” 

The amount of the note represented the correct amount of the premium due, 
based on the birth of the assured as 1886. The dates of the application, the note, 
and the receipt to Stutson acknowledging the payment of the first year’s premium 
and also stating that Stutson was insured from thence, coincide. 

The defense made was that Mr. Stutson took the ‘policy and without reading it 
laid it aside, but upon subsequently reading it he discovered that his birth date had 
been changed, and he at once wrote to Wilkins that the insurance was not what he 
had ordered and that he (Wilkins) had no right to make the change and advised 
him that he did not wish the insurance based on the incorrect date. We do not 
think that the letter which we here quote in full bears out the defense referred to: 
“Mr. Wilkins: 

“T am quite disappointed in your failure to get the forms I wrote you TI had. 

“They have been with me now for a week and if getting them was urgent before 
it should be now. 

“Won't vou please see me regarding them or let me know where to send them 
so the matter of the claim will be disposed of quickly. Pardon pencil—its most 
convenient, 

“J. B. Stutson. 

“P.S. I am also anxious to get the matter of my age disposed of and it should 
be done with more dispatch, in fact closed up by now for in my present state of 
mind I may not want the additional insurance at the higher or incorrect age, which 
age you know was filled in without my desire or consent.” 

On December 15, 1930, the policy was returned to the company and demand was 
made for the return of the note for the reason heretofore referred to. This was 
done through a letter written to the company by Mr. Stutson’s attorney. It will 
thus be seen that Mr. Stutson retained the policy from the 30th of October, 1930, to 
the 15th of December, 1930. 

Mr. Stutson testified in part as follows: 

“T looked at the $15,000.00 and found it had been changed, the age. I took it up 
with Mr. Woodward and told him I was not going to refuse the $15,000.00, but was 
going to sue them to make the corrections in the four which I had.” 


Thus there can be no question of the fact that after Mr. Stutson knew of the 
change in his birth date he accepted and retained the policy. His testimony as 
quoted makes this certain. 

On November 1, 1930, he wrote Mr. Wilkins about a claim which he was 
endeavoring to have adjusted and asked him at his earliest convenience to bring “my 
note with you. I want to curtail.” 

Stutson’s letter of November 10, 1930, to Mr. Wilkins shows that he knew that 
the policy had been issued on the basis of the date of which he complained. Yet he 
kept the policy for over a month, which was in accord with his declaration to his 
attorney that “I was not going to refuse the $15,000.00 but was going to sue them 
to make the corrections in the four which I had.” 

It is plain that Mr. Stutson was covered by the insurance policy from its date 
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and if he had died after that date his estate would have been entitled to recover the 
amount of the insurance policy which the premium paid would have purchased at 
his correct age, whether the date of his birth was 1886 or 1889. 

The verdict of the jury was for $594, which was $62 less than the face of the 
note. This was a credit allowed on the note because the policy was dated back 
or predated, which was done to embrace certain features, advantageous to the 
assured, which were not allowable by the company on account of its changed rules 
after the date of the policy. 

The trial court instructed the jury in accordance with the views which we have 
expressed and refused the instructions of the defendant which presented his theory 


of the case. We find no error in the judgment of the trial court, and it is therefore 
affirmed. 


Affirmed. 


CAMPBELL v. BROTHERHOOD OF LOCOMOTIVE FIREMEN & 
ENGINEMEN et al. 
Supreme Court of Appeals of Virginia. Sept. 19, 1935. 
181 Southeastern Reporter 444. 
1, INSURANCE. 


Appeal by member of fraternal benefit association to board of directors of 
association from disallowance of disability benefits did not estop member from 
prosecuting action for enforcement of claim for such benefits. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

2. INSURANCE. 

With reference to insurance contracts, construction must be put upon laws of 
fraternal benefit society which is most favorable to insured, and which most pro- 
tects beneficiaries. 

(For other cases, see Insurance, Dec. Dig. § 693.) 

3. INSURANCE. 

Provisions of constitution of fraternal benefit society that decision of board 
of directors upon disability claim should be final, that all disability benefit claims 
which had been finally rejected should be barred unless suit was brought within 
six months, and that no member should resort to civil court for redress of wrong 
until remedies by appeal provided in laws of society had first been exhausted, held 
not to preclude appeal to court before expiration of 6 months from rejection of 
claim by society. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

Error to Hustings Court of Roanoke. 

Action by Robert T. Campbell against the Brotherhood of Locomotive Fire- 
men and Enginemen and others. To review a judgment dismissing the action, 
plaintiff brings error. 

Reversed and — 

\rgued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, Chinn, 
and Eggleston, JJ. 

Eugene C. Dickerson, of Roanoke, for plaintiff in error. 

Thomas Stevenson, of Cleveland, Ohio, and Woods, Chitwood, Coxe & Rogers, 
of Roanoke, for defendants in error. 
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SOUTHERN LIFE & HEALTH INS. CO. v. AVERY. 4 Div. 827. 
Supreme Court of Alabama. June 27, 1935. 
Rehearing Denied Oct. 10, 1935. 
163 Southern Reporter 326. 
1. INSURANCE. 

Evidence held to establish forfeiture of health and accident policy for nonpay- 
ment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Local soliciting agent of insurer held without authority to waive forfeiture of 
health and accident policy for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

3. INSURANCE. 

Health and accident policy was not reinstated by mere payment of premiums to 
insurer’s local soliciting agent after forfeiture for nonpayment of premiums, but 
such payment must have been to, or accepted by, insurer’s general agent with 
knowledge of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

4. INSURANCE. 

Acceptance of premiums on subsequent life policy and issuance of receipts 
acknowledging payment of premiums due on life policy held not a waiver of for- 
feiture of prior health and accident policy for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, Covington County; Emmet S. Thigpen, Judge. 

Action on a policy of health and accident insurance by Joanar Avery against 
the Southern Life & Health Insurance Company. From a judgment for plaintiff, 
defendant appeals. Transferred from Court of Appeals. 

Reversed and remanded. 

C. B. Fuller, of Andalusia, for appellant. 

E. O. Baldwin, of Andalusia, for appellee. 

THOMAS, Justice. 

The appeal presents the question whether forfeiture of a policy for nonpayment 
of premiums can be waived by the local agent of the insurer. 

On this question of fact, was the preponderance of the evidence so decided 
against the verdict as to clearly convince this court that the verdict for plaintiff was 
wrong and unjust? Southern Life & Health Ins. Co. v. Turner, 226 Ala. 642, 148 
So. 411; Cobb v. Malone & Collins, 92 Ala. 630, 9 So. 738. 

[1] Forfeiture of the policy is established by the record. The testimony as 
to the payment of the premiums to the soliciting agent and on what account or 
policy, whether on a health and accident or on a life policy, is in dispute. The evi- 
dence fails to establish the fact that the executive authority of defendant company 
ever received such premiums on the original health and accident policy after being 
advised of forfeiture by nonpayment of premiums. On the contrary, the evidence 
establishes that defendant did not accept premiums on the policy in question after 
it lapsed (by reason of nonpayment of premiums) in 1931. 

(2, 3] The local soliciting agent had no authority to waive such a forfeiture; 
and payment to such agent, after forfeiture, without more, does not establish rein- 
statement; such payment must have been to or accepted by its general agent with 
knowledge of the forfeiture. Massachusetts Mut. L. Ins. Co. v. Crenshaw, 186 
Ala. 460, 65 So. 65; Powell v. Prudential Insurance Co. of America, 153 Ala. 611, 45 
So. 208; North Carolina Mut. Life Ins. Co. v. Kerley, 215 Ala. 100, 109 So. 755; 

Jankers’ Credit Life Ins. Co. v. Ayres, 223 Ala. 407, 137 So. 23. 

{4] There was evidence as to another policy of date of August 28, 1933, after 
the lapse of the policy sued on, the application therefor purporting to have been 
signed by plaintiff; but this fact is denied by plaintiff. The evidence shows it was 
issued and sent to the local agent for delivery, and receipts were issued acknowl- 
edging payment of premiums due on that policy. The acceptance of premiums 
thereon did not impute to defendant knowledge of plaintiff’s intention to have the 
premiums applied on the former and lapsed policy; nor were such payments sufh- 
cient to put defendant on notice that such payments were to be so applied. That 
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is, the acceptance of premiums and receipts set out in the record, purporting to be 
payments on a subsequent life policy, did not operate as a waiver of forfeiture, or 
estop defendant from insisting upon the same according -to the tenure of such 
receipts. Lett v. Liverpool & London & Globe Ins. Co., 213 Ala. 488, 105 So. 553. 

This is in accord with the authorities to the effect that the acceptance of pre- 
miums by a local agent, who, with knowledge of a forfeiture, transmits the premiums 
to the general agent, together with notice of forfeiture, and the latter retains such 
premiums so paid, constitutes a waiver or estoppel. New York Life Ins. Co. v. 
McJunkin, 227 Ala. 288, 149 So. 663; National Life Ins. Co. of the United States of 
America v. Reedy, 217 Ala. 114, 115 So. 8. 

It results that there was reversible error in refusing to give the affirmative 
charge for the defendant requested in writing before the jury retired. 

Reversed and remanded. 

Anderson, C. J., and Bouldin and Brown, JJ., concur. 


GENTRY v. SMITH. No. 4—3988. 
Supreme Court of Arkansas. July 1, 1935. 
Rehearing Denied Sept. 23, 1935. 
85 Southwestern Reporter (2d) 724. 
INSURANCE. 

Druggist to whom advertising company distributed automobile accident policies 
for delivery free of charge to customers making purchases held “soliciting agent” 
of insurance company within statute requiring that insurance agents obtain cer- 
tificates of authority, though advertising company paid premiums before policies 
were delivered to druggist for distribution (Crawford & Moses’ Dig. § .6061). 

(For other cases, see Insurance, Dec. Dig. § 12.) 

Appeal from Pulaski Chancery Court; Frank H. Dodge, Chancellor. 

Suit by Purcell Smith against U. A. Gentry, commissioner of insurance. From 
a decree for plaintiff, defendant appeals. 

Reversed and cause remanded with directions. 
Carl E. Bailey, Atty. Gen., and Guy E. Williams, Asst. Atty. Gen., for appel- 
lant. 

Mehaffy & Mehaffy, of Little Rock, for appellee. 

SMmItH, Justice. 

Appellee filed a complaint against U. A. Gentry, state commissioner of insur- 
ance, which contained the following allegations. Plaintiff operates a retail drug 
store. Gentry is the duly appointed and acting commissioner of insurance for the 
state of Arkansas. Joseph A. Young is doing business under the name of Amei- 
ican Advertising Company, and sells advertising plans in various forms. The 
Southern National Insurance Company is a corporation organized under the laws 
of this state, and is duly authorized to transact an insurance business in the state, 
including the issuance of automobile accident policies. The advertising company 
has the exclusive right to use certain copyrighted plans and insurance policies 
designed to be used as an advertising medium and business stimulus. The adver- 
lising company has purchased from the insurance company a large number of insur- 
ance policies, which are printed on the backs of sales tickets which are issued to 
persons making purchases from the drug company. ‘The policies thus printed 
read as follows: 

“Signature of holder Date 


“For the premium received, the undersigned Company agrees should death of the 
holder, if between the ages of 10 and 65, occur within 24 hours from noon (S. 
T ) of the date hereon from direct contact with an automobile to pay to his or 
her estate $200.00 upon proof of death and the surrender of this policy which is 
not valid unless signed and dated in holder’s own handwriting on date acquired. 
"he Company’s liability is limited to $200.00 regardless of the number of policies 
held by any one person. (Copy-righted 1935.) 
“Southern National Insurance Co. 


“Little Rock, Ark. 
“W. H. Boyd, 


Secretary 


L. M. Saxon, 
President.” 


The advertising company has paid the premiums to the insurance company on 
each of these policies, and has given the plaintiff druggist a number of them, one 
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of which he delivers to each customer who makes a purchase, the policies being 
delivered without cost to the purchaser. 

The insurance commissioner asserts that the practice is violative of the insur- 
ance laws of the state, in that plaintiff has not obtained the certificate of authority 
required by law to act as an insurance agent. Plaintiff alleges that he is not 
engaged as an insurance agent, for the reason that the advertising company had 
paid the premiums on said policies before the delivery thereof to him, and he 
prays that the commissioner be enjoined from interfering with this practice and 
from attempting to require plaintiff to procure the certificate of authority which 
the law requires all insurance agents to have. 

The commissioner demurred to this complaint. The demurrer was overruled 
and a restraining order was issued as prayed, and the appeal is from that decree. 
The question for decision is whether the plaintiff druggist is acting as the agent 
of the insurance company. 

Section 6061, Crawford & Moses’ Dig., reads as follows: “Any person who 
shall hereafter solicit insurance or procure applications shall be held to be soliciting 
agent of the insurance company or association issuing a policy on such application, 
or on a renewal thereof, anything in the application or policy to the contrary not- 
withstanding; and whenever any agent of a corporation or association shall do 
any of the acts named in § 5978 within this State, said corporation or association 
shall be subject to the jurisdiction of the courts of this State by service named in 
§ 6063, whether said corporation or association has complied with the require- 
ments of said last named section or not.” 

We think plaintiff is a soliciting agent within the meaning of this section. It 
is true, of course, that plaintiff is not primarily interested in the issuance of the 
policies. But he is interested in increasing his sales, and this is the method of 
accomplishing that purpose. Customers are induced to buy from him on account 
of the limited yet valuable protection which the policy affords. 


Now, the printing of the policies on the back of the sales tickets by the insur- 
ance company and the sale and delivery thereof by the advertising company does not 
complete the contract of insurance. An essential part of the transaction remains 
unperformed. It is essential that these printed cash tickets be issued and delivered 
to the persons insured, who, in the last analysis, pay and furnish the consideration 
which makes the transaction profitable and possible. These policies afford no 
insurance protection to the advertising company which pays the premiums in the 
first instance. The payment of premium is made with the expectation of passing 
on the cost thereof to some one else. The policies would be without value to the 
advertising company if this were not done. The transaction is futil and without 
result unless a policyholder is found, and it is the business of the plaintiff druggist 
to find that person. This is the essence of the transaction. The policies would not 
otherwise be issued. The business is to be solicited, and the plaintiff is the solicitor. 
He makes his profit in increased sales. The issuance of one policy makes possible 
the sale of another. 

It is true no application is required for the insurance. The policies are issued 
without formal application, but it is true also that they must be issued. They are 
not issued when sold in quantities by the insurance company to the advertising 
company. They are only ready for issuance. They do not become effective until 
the insured writes his name as the party insured in the appropriate space prepared 
for that purpose and the date of issuance stamped thereon, to the end that the 
period of the policy’s effectiveness may be evidenced. After issuance, the policy 
continues in force for only twenty-four hours, and this time begins to run, not 
from the date of the sale by the insurance company to the advertising company, 
but from the time plaintiff makes a sale, upon which consideration the policy is 
delivered to the person insured, whose name as the insured is then written thereon. 

The agency is indirect, but it exists. There is conferred upon the plaintiff, as 
a part of the transaction, the power to &x a contingent liability upon the insurer, 
and this power makes the plaintiff the soliciting agent of the insurer. If he did 
not have the authority to act for the insurer, the latter would not be bound by his 
action in the issuance of the policy. We conclude, therefore, that the plaintiff 
druggist is a soliciting agent of the insurer, and that it was error to overrule the 
demurrer. 

The case of Connecticut General Life Insurance Co. v. Speer, 185 Ark. 615, 48 
S.W.(2d) 553, 554, is cited and relied upon for the affrmance of the decree from 
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which this appeal comes. In that case the insurance company issued a group or master 
policy of insurance to the Gulf Oil Corporation of Pennsylvania, an employer, to 
include employees who signed an application to be included in the group policy, 
and also authorized the deduction in advance of the necessary amount per month 
from the pay of the employee to apply on the payment of the premium for said 
insurance. An application or deduction blank was presented to one Williams, an 
employee, and was signed by him. Williams was injured during the course of his 
employment, and brought suit against the insurance company under the group 
policy. Service was had in the suit on the insurance company in the manner pro- 
vided by statute for suing foreign corporations doing business in the state. The 
insurance company appeared for the purpose only of quashing the service of sum- 
mons upon it, on the ground that it was not authorized to do business in the state, 
and had done none. Upon this motion being overruled application was made to 
this court for a writ to prohibit the circuit court in which the suit was pending 
from exercising jurisdiction. 

It was held, in granting the writ, that the contract, the group policy, was 
executed and the whole transaction had beyond the limits of the state of Arkansas 
and that the insurance company could not be sued as a foreign corporation doing 
business in this state. 

It was first sought to establish jurisdiction of the circuit court in the suit on 
the insurance contract by the agency of the oil corporation in taking applications 
for insurance from its employees; and it was also insisted that under section 6061, 
Crawford & Moses’ Dig., above quoted, the employees of the Gulf Oil Corpora- 
tion became agents of the insurance company by securing applications in the blank 
form to be issued to the employees of the oil corporation in the state of Arkansas. 

The first contention was disposed of by saying that similar contracts of insur- 
ance under the group plan had been construed not to constitute the insured as the 
agent of the insurer to solicit applications for insurance from the employees of 
the insured, and cases were cited so holding. 

The second contention was disposed of by saying that section 6061, Crawford 
& Moses’ Dig., was borrowed from a previous statute passed in lowa, which had 
been construed by the Supreme Court of that. state before its enactment here, and 
that in adopting the statute of that state it would be held that the interpretation 
placed upon it was also adopted. We there quoted from the opinion of the Supreme 
Court of Iowa, St. Paul Fire & Marine Ins. Co. v. Shaver, 76 Iowa, 282, 41 N. W. 
19, as follows: ““The purpose of the statute was to settle, as between the parties 
to the contract of insurance, the relation of the agents through whom the nego- 
tiations were conducted. Many insurance companies provided in their applications 
and policies that the agent by whom the application was procured should be 
regarded as the agent of the insured. Under that provision, they were able to 
avail themselves, in many cases of loss, of defenses which would not have been 
available if the solicitor had been regarded as their agent, and many cases of 
apparent hardship and injustice arose under its enforcement, and that is the evil 
which was intended to be remedied by the statute, and it ought to be so inter- 
preted as to accomplish that result.’” 

_ We do not think that opinion is decisive of the question here raised because 

of the difference in the facts. This insurance was written in this state. The 
policies were issued and delivered and the premiums were paid in this state. Each 
policy was a separate and distinct contract having no relation to any other policy 
of insurance, and none of them became effective as contracts of insurance until 
plaintiff had made a sale of merchandise and had made delivery of a sales ticket 
upon which the policy was printed. In the case cited there was only one policy, 
this heing the group policy, which was written and delivered beyond the confines 
of the state. Here there were as many policies as there were sales, it being pro- 
vided, however, that the insured might recover on only one policy, the maximum 
liability for injury being limited to’ $200. 
In the opinion in the case cited, supra, it was said: “By the terms of the pol- 
icy, the insurance company looked to the employer for the payment of the pre- 
miums. It did not make any difference to the insurance company that the oil 
Corporation might collect a part of the premiums from its employees. The 
employee was insured because he made application through a contract executed 
tor his benefit by the oil corporation with the insurance company.” 

In that case there was a single policy issued and delivered beyond the limits 
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of the state. In the instant case there were many separate policies, no one of 
which had any relation to any other, each being a separate contract issued to per- 
sons named in the policies, all of which were issued and delivered within this 
state, and the plaintiff's participation in the transaction constituted him the agent 
of the insurer. 

The decree will, therefore, be reversed and the cause remanded with directions 
to sustain the demurrer and for further proceedings not inconsistent with this 
opinion. 


METROPOLITAN LIFE INS. CO. v. RICHTER. No. 25299. 
Supreme Court of Oklahoma. Sept. 17, 1935. 
49 Pacific Reporter (2d) 94. 
6. INSURANCE. 


“Total disability,” within accident policy, does not mean absolute physical inabil- 
ity to transact any kind of business pertaining to insured’s occupation, but exists 
though insured may be able to perform occasional or trivial acts relating thereto, if 
he is not able to do any substantial portion of work connected with his occupation. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


Syllabus by the Court. 

The dispute contemplated in the doctrine of accord and satisfaction, when the 
sande aan of the doctrine is based upon acceptance of a lesser amount than the 
claimant demands, must be an honest dispute, based on real grounds therefor, and 
the mere conjectural possibility of the creation of a dispute is not sufficient. 

2. One may not, by his own neglect or willfulness, prevent the quality of cer- 
tainty as to amount from attaching to a demand which is easily ascertainable, and 
then base an argument of accord and satisfaction on the premise that the amount due 
was unascertained or unliquidated. 

3. Payment of part of a debt which is liquidated and due will operate as a 
satisfaction of the whole only if made on some new consideration. 

4. Where a demand may be separated, a portion of which is liquidated and a 
portion unliquidated, a payment and acceptance and discharge of the liquidated 
amount is not a satisfaction of the unliquidated claim, unless it be made on some 
new consideration, and such payment operates only in discharge of the amount paid, 
and a creditor may maintain an action for the unliquidated amount. 

5. Record examined, and held, that trial court was correct in concluding that the 
plaintiff was not estopped from maintaining action against insurance company for 
further payments under policy provision insuring against total disability. 

6. Total disability under the provisions of an accident insurance policy does 
not mean absolute physical inability on the part of the insured to transact any kind 
of business pertaining to his occupation. It exists though the insured may be able to 
perform a few occasional or trivial acts relating thereto, if he is not able to do any 
substantial portion of the work connected with his occupation. 


Appeal from District Court, Okmulgee County; Mark L. Bozarth, Judge. 

Suit by Richard E. Richter against Metropolitan Life Insurance Company. 
Judgment for plaintiff. Defendant appeals. 

Affirmed. 


Mason, Williams & French, of Tulsa, for plaintiff in error. 
FE. F. Maley, of Okmulgee, for defendant in error. 
PHELPs, Justice. 


This is a suit on an accident policy. In appealing from an adverse judgment of 
the lower court, wherein plaintiff recovered judgment for total disability from 
March 20, 1931, ‘to June 19, 1932, less a payment received, the principal contention 
of the defendant insurance company is that it completely and finally settled with 
the plaintiff, shortly after the accident. 


Plaintiff was a supervising architect. His work was the drawing of plans and 
actual supervision of the construction following such plans, requiring considerable 
climbing and other physical activity incident to proper inspection and supervision. 
On March 20, 1931, he fell and sustained a serious knee injury, which confined him 
to bed until April 17, 1931, when he was able to leave the house, but not to work. 
He continued in this condition until May 3, 1931, when he filed his claim with the 
defendant, which immediately sent him a check based on defendant’s interpretation 
of the claim. It is plaintiff's cashing of the check which is relied on here as con- 
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stituting an accord and satisfaction. Subsequently plaintiff’s condition grew worse, 
and he was never able to resume his occupation. 

The policy provided $50 per week for such total disability as should “con- 
tinuously and wholly disable and prevent the insured from performing any and every 
kind of duty pertaining to his occupation,” and $25 per week for such partial dis- 
ability as should “continuously disable and prevent the insured from performing 
some one or more important daily duty or duties pertaining to his occupation.” 

The check was for an amount equaling $50 per week from the date of the acci- 
dent to April 17, 1931, plus $25 per week from April 17, 1931 (when plaintiff could 
leave the house), to May 3, 1931 (date of claim). Thus it appears that defendant 
assumed the latter period to be one of partial disability only, though no statement 
to that effect appeared upon the face of the check, nor did the parties by conversa- 
tion or otherwise agree that such was the fact. The defendant, however, contends 
that plaintiff’s statement of claim, followed by his indorsement and cashing of the 
check based on that claim, considered together, constituted a transaction evidencing 
the agreement of the parties that the period in question was one of partial disability 
only, and that plaintiff accepted the check in full, final, and complete satisfaction of 
all present and future liability covering all results of this accident. 

Let us examine the pertinent parts of the claim: 

“14. How long were you necessarily confined to the house solely by this injury? 
From March 20, 1931 to April 17, 1931. 

“15. How long were you totally disabled, solely by this injury, so that you could 
not attend to any part of the duties of your occupation? From March 20, 1931 at 
10 o’clock a. m. to April 17, 1931 at 6 o’clock p. m. 

“18. How long were you partially disabled, solely by this injury, so that you 
were unable to attend to certain important daily duties of your occupation?- (Do not 
include any period of total disability in this.) From April 17, 1931 * * * to 
May 3rd, 1931 * * * 

“19. If partial disability is claimed state the particular duties you were unable 
to perform during the entire period of partial disability. Disability total. 

“20. Has disability resulting from this accident ended and is this your complete 
and final claim on account of said accident? Not well but I am able to perform 
part of my business in part.” 

From a legal viewpoint the answers to questions 14, 15, 18, and 20 are incon- 
sistent with the answer to question 19. However that may be, two facts stand out 
prominently: (1) There is at least uncertainty or ambiguity as to whether plaintiff 
claimed partial disability from April 17th on; (2) plaintiff did not state that his dis- 
ability had ended and that this was his final claim, but, on the contrary, stated that 
he was “not well.” Yet, in the face of those two facts, defendant did not take from 
the plaintiff the usual and customary release, but immediately forwarded the check, 
bearing on its face the words, “For full payment of claim under above numbered 
policy for injuries sustained or illness beginning on or about 3 20 31,” and, on its 
reverse side, under the line for indorsement, the words, “Received payment in full 
as detailed on reverse side.” 


_The check was written in New York and forwarded to the local agent, who 
delivered it to plaintiff without remark. 

Defendant’s argument is based upon the principle announced in Kubatzky v. 
Pittsburgh Plate Glass Co., 119 Okl. 236, 249 P. 412, 415, that “where a claim is 
unliquidated or in dispute, payment and acceptance of a less sum than claimed im 
satisfaction operates as an accord and satisfaction, as the rule that receipt of a 
part of the debt due, under an agreement same shall be in full satisfaction, is not a 
bar to any action to recover the balance, does not apply where the plaintiff’s claim 
is disputed or unliquidated, and the fact that the creditor was not bound to make any 
abatement of his claim, or that the amount accepted was much less than the creditor 
was entitled to recover and would have recovered had he brought action, does not 
In any way affect the rule.” 


[1] The trial court was correct in refusing to apply the doctrine of the Kubatzky 
Case to the issue here involved. In that case there was a real dispute as to the 
amount owing, while in the instant case there was no dispute at all. The general 
rule to be deduced from the authorities seems to be that there must be an honest 
dispute based on real grounds for dispute. 

_ [2] Neither may we say that this was such an unliquidated demand as falls 
within the rule. The amount due was easily calculable upoi investigation. The 
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only requirement was first to determine whether plaintiff was totally or partially 
disabled to work at his profession between April 17th and May 3d. Due to the 
ambiguous nature of plaintiff's claim, it was to the insurance company’s financial 
advantage, apparently, not to call on plaintiff to make his claim more definite and 
certain, but to accept the interpretation thereof most favorable to the company, 
forward the check and not seek the usual formal release, which, in the light of the 
evidence, would most certainly have been refused by plaintiff. Plaintiff, who had 
been advised on the face of the policy that it was not necessary to enlist the aid of 
an attorney, had the right to expect the company to act in the utmost good faith, 
and while we do not denounce the company’s conduct as bad faith, we still cannot 
escape the fact that, under the circumstances, it was almost an overreaching. The 
plaintiff had stated that his disability was total and had failed to reply in the affirm- 
ative to the question whether this was to be a final and complete settlement. Why 
should we then approve and encourage the conduct of the other party in failing to 
cause the clarification which the situation demanded? The defendant had a local 
agent who could have “liquidated” the amount .due in a very few minutes; the 
defendant was familiar with such matters, the plaintiff was not. Usually, persons 
availing themselves of insurance are “inexperienced laymen and not familiar with 
the ins and outs, twists and turns, connected with the supposed intricacies of insur- 
ance.” Camden Fire Ins. Association v. Kouri, 171 Okl. 264, 42 P.(2d) 844, 847; 
Hartford Fire Ins. Co. v. Sullivan, 74 Okl. 241, 179 P. 24. Were we to avoid this 
just obligation on the ground here urged by the defendant, although there is some 
merit thereto, we would feel somewhat guilty of looking more to the form thaa 
the substance. We are not able to say, therefore, that the trial court erred in con- 
cluding that the amount due was neither in dispute nor of such an unliquidated char- 
acter as to bring it within the rule of the Kubatzky Case, supra. In short, one may 
not, by his own neglect or willfulness, prevent the quality of certainty as to amount 
from attaching to a demand which is easily ascertainable, and then base an argument 
of accord and satisfaction on the premise that the amount due was unascertained or 
unliquidated. 

[3] Payment of part of a debt which is liquidated and due will operate as a 
satisfaction of the whole only if made on some new consideration. Sherman v. 
Pacific Coast Pipe Co., 60 Okl. 103, 159 P. 333, L. R. A. 1917A, 716. There was no 
new consideration here. 

[4] The fact that when the claim was made and the check forwarded it was 
uncertain just how long the disability would continue does not alter the case, for in 
Commercial Union Assur. Co., Ltd., of London, England v. Creek Cotton Oil Co., 
96 Okl. 189, 221 P. 499, it was held that where a demand may be separated, a por- 
tion of which is liquidated and a portion unliquidated, a payment and acceptance and 
discharge of the liquidated amount is not a satisfaction of the unliquidated claim, 
unless it be made on some new consideration, and that such payment operates only 
in discharge of the amount paid, and a creditor may maintain an action for the 
unliquidated amount when it becomes due. 

[5] Defendant next argues that plaintiff is precluded from recovery by reason 
of the principle of estoppel. No claim was made by plaintiff for further pay- 
ments, after receipt of the check, for about a year, when plaintiff's wife took 
the matter up with defendant’s agent, who wrote defendant and was informed that 
the company considered its liability ended and would not furnish blanks for further 
proofs of loss. Six months later this suit was filed. 


All of that part of defendant’s argument concerning plaintiff's retention of 
the check, in so far as it deals with this proposition, has heen discussed above. 
The remainder of the argument is that plaintiff’s prolonged silence misled the 
company into the belief that he had recovered, under which assumption the com- 
pany failed to examine him from time to time. Whether the company was thus 
misled to its detriment was largely a question of fact for the trial court. No evi- 
dence of prejudice was offered by defendant and no authority has been cited that 
such lapse of time constitutes detriment or prejudice per se. The policy required 
but one notice of injury and one claim. The reasonable inference from the record 
is that defendant would have disclaimed liability as fully two months after the 
check was given plaintiff as it did a year later. And that inference is further 
strengthened by the present contention of defendant that it at all times considered 
the matter closed, and that liability had ended. 

[6] Defendant’s third proposition is that “the evidence fails to show that 
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plaintiff was totally disabled within the meaning of the policy during the period 
alleged.” 

Let us first consider what interpretation the courts place upon the total disability 
provisions of such policies. We must remember that the phrase does not mean 
total physical disability, but a disability to engage in the important and necessary 
functions of the trade or profession described in the application and policy, without 
the performance of which functions the insured could not carry on the trade or 
profession at all. As stated in Ozark Mutual Life Ass’n v. Winchester, 116 OKI. 
116, 243 P. 735, 736: “ ‘Total disability,’ under the provisions of an accident insurance 
ae. does not mean absolute physical inability on the part of the insured to 
transact any kind of business pertaining to his occupation. It exists, although the 
insured may be able to perform a few occasional or trivial acts relating thereto, if 
he is not able to do any substantial portion of the work connected with his 
occupation.” 


In U. S. Fidelity & Guaranty Co. v. McCarthy (C. C. A.) 50 F.(2d) 2, 6, the 
court said: * “Such accident policy provisions have been before the courts time out 
of mind. It has always been obvious that an absurdly literal construction could 
be put upon such words as ‘any and every duty pertaining to my occupation’ 
would reduce the coverage for total disability to the 
mental and physical helplessness. But the fact that 
for accident insurance under these 
partie 


which 

states of coma or absolute 
money is paid and accepted 
policies compels attributing good faith to the 
s and a construction of the words used in the policy conformable to an honest 
intention to indemnify against total inability to practically carry on the occupation 
specified.” 

The evidence amply sustains the court’s finding that during the period in question 
the plaintiff was totally disabled to perform his duties as a supervising architect. 
Two physicians, both of whom were familiar with plaintiff’s duties, so testified, 
is did the plaintiff himself and one lay witness. 

Our discussion of defendant’s first proposition has rendered it unnecessary 
to discuss its next proposition at length, which is that “to authorize recovery for 
total disability, such disability had to be continuous.” This contention overlooks 
he evidence. There was no partial disability—it was total from the beginning, 
and also continuous. There was no break in the continuity thereof, and hence it is 
unnecessary to consider this proposition further. 

The defendant also argues that the court erred in admitting evidence to con- 
tradict and vary the terms of the written contract of settlement. But we have 
held that there was no contract of settlement. It is urged, too, that certain con- 
‘lusions of the physicians and the plaintiff should not have been admitted in evidence. 
While the court was somewhat liberal in this respect, we cannot say, after reading 
the entire record, that defendant was prejudiced thereby. The case was tried with- 
out a jury, and there was an abundance of strongly convincing evidence, in support 
of plaintiff’s case, without the testimony which is discussed by defendant. 

_ On the whole, it appears to us that the defendant has had a fair trial and that the 
judgment coincides with justice. Credit was allowed defendant 
previously paid. The judgment is affirmed. 

McNeill, C. J., and Riley, Busby, and Gibson, 


for the amount 


JJ., concur. 





GRISWOLD v. METROPOLITAN LIFE INS. CO. 

Supreme Court of Vermont. Windsor. July 15, 1935 
180 Atlantic Reporter 649. 

1. INSURANCE. 

In action on accident policy excluding death caused by infection except 
septic infection of visible wound, evidence that, as insured was chopping wood, 
stick of wood flew up and it looked as though it hit him in face, and that insured 
immediately came into house and asked for clean cloth, which he held against 
sunction of his lip and nose, and that there were spots of blood on cloth, justified 
finding that there was abrasion of skin which permitted blood to escape, 
hence visible wound caused by impact of stick. 

(For other cases, see Insurance, Dec. Dig. § 456.) 

2. INSURANCE. 

Evidence authorized finding that septic infection causing insured’s death 
Was of and through visible wound as required for recovery under accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


and 
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4. INSURANCE. 

Uncertainty in significance of term used in insurance policy is to be resolved 
in favor of insured and against insurance company. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Injury caused by stick flying up and striking insured in nose while he was 
chopping wood, which resulted in death from septic infection, held caused by 
“accidental means” within condition in accident policy, as against contention that, 
since insured’s act in chopping wood was voluntary and intentional, means were 
not accidental, although result might be so described. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Powers, C. J., dissenting. 

Exceptions from Windsor County Court. 

Action by Miriam S. Griswold against the Metropolitan Life Insurance Com- 
pany. Verdict and judgment for plaintiff, and defendant brings exceptions. 

Affirmed. 

Argued before Powers, C. J., and Slack, Moulton, Thompson, and Sherburne, JJ. 

A. J. Parker, of Springfield, for plaintiff. 

M. C. Webber and C. A. Webber, both of Rutland, for defendant. 
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SECURITY INS. CO. OF NEW HAVEN v. DAZEY. No. 5392. 
Circuit Court of Appeals, Seventh Circuit. July 9, 1935. 
Rehearing Denied Sept. 18, 1935. 
5 78 Federal Reporter (2d) 537. 
1. INSURANCE. 

In action on fire policy, plea alleging that contrary to terms of policy insured 
neglected to use all reasonable means to preserve property at and after fire held 
demurrable, where plea failed to state what insured failed to do that she ought to 
have done, or what insured did that she should not have done. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

2. INSURANCE. . 

In action on fire policy, plea stating that insured violated provision of policy 
declaring policy void if hazard is increased within control or knowledge of insured, 
because insured permitted persons to congregate in insured building for purpose of 
unlawfully gaming therein, held demurrable, where plea failed to allege in what 
manner playing of games increased hazard. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

3. INSURANCE. 

In action on fire policy, insurer’s plea that insured violated provision of policy 
declaring policy void if hazard is increased within control or knowledge of insured, 
because amount of insurance on building at time of loss was to insured’s knowl- 
edge excessively beyond its cash value, held demurrable, where plea failed to show 
that amount of insurance was not same amount during entire period during which 
policy was effective. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

4. INSURANCE. ; oe 

In action on fire policy, insurer’s plea that under policy building was to be 
occupied for dwelling purposes only and that to knowledge of insured building was 
used for storage of personalty and that by such use fire hazard was increased held 
demurrable, where plea failed to point out facts to indicate that hazard was greater 
because of alleged use, and was greater than when policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

5. INSURANCE. : ee ; 

In action on fire policy, insurer’s plea that building was to be occupied for 
dwelling purposes only, and that it was occupied and used for other purposes, held 
demurrable for failure to state what such other purposes were. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

6. INSURANCE. _ ; 

In action on fire policy, pleas charging that insured caused building to be 
burned or conspired with others to have building burned for purpose of defrauding 
insurer held properly withdrawn from jury, where insurer’s evidence respecting 
alleged conspiracy to burn building failed to connect insured with conspiracy. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

7. INSURANCE. 

Insured’s failure to personally give insurer notice of fire held not to bar her 
recovery on fire policy where on day following fire insurer’s agent who had signed 
and delivered policy sent insurer notice of loss, which notice was sent after conver- 
sation with insured’s brother respecting adjustment. 

(For other cases, see Insurance, Dec. Dig. § 537.) 

8. INSURANCE. 

In action on fire policy, whether insurer waived requirement of submission to 
insurer of proofs of loss held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

9. INSURANCE. 

If insurer denied liability under fire policy, presenting proofs of loss would 
he unnecessary to sustain action on policy. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
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10. INSURANCE. 

Tenant’s bringing of kerosene without owner’s knowledge as means of destroy- 
ing building held not within provision avoiding fire policy if kerosene is “kept, 
used or allowed” on premises. 

(For other cases, see Insurance, Dec. Dig. § 326[1].) 

11. INSURANCE 

Where insured at date of policy was absolute owner of 13/16 of property and 
potential owner of 3/16 under master’s certificate in partition proceeding, and 
potential interest in 3/16 of property ripened into absolute interest through con- 
firmation of sale and issuance of deed during policy term, such ripening related 
back to time of sale so as to authorize recovery under policy for loss occurring 
after confirmation and issuance of deed. 

(For other ceses, see Insurance, Dec. Dig. § 282[9].) 

13. INSURANCE. 

In action on fire policy, value of building destroyed at time of fire held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from the District Court of the United States for the Eastern District 
of Illinois; Fred L. Wham, Judge. 

\ction by Lizzie Dazey against the Security Insurance Company of New 
Haven. From a judgment sustaining demurrers to defendant’s pleas, defendant 
appeals 
\ffirmed. 

\. L. Yantis, of Shelbyville, Ill, and Samuel Levin, of Chicago, Ill, for appel- 
lant. 

Walter T. Gunn, of Danville, IL, and R. I. Pugh and U. G. Ward, both of 
Shelbyville, IIL, for appellee. 

Before Evans, Fitzhenry, and Alschuler, Circuit Judges. 

\LSCHULER, Circuit Judge. 

The judgment under review was rendered in an action on a policy of fire insur- 
‘ance issued by appellant to appellee on a dwelling house in Findlay, Ill. The second 
count of the declaration, which alone was submitted to the jury, charged destruc- 
tion by fire of the insured dwelling, and the giving to the insurer of prompt written 
notice of the loss by insured; that the insurer thereupon sent on its adjuster, who 
began adjustment of the loss, but later stated that the department of the [llinois 
government having to do with prevention of fires would not then permit the fur- 
ther adjustment, and he did not proceed further to make adjustment; that thereby 
the insurer waived the policy requirement of submission of proof of loss; and that 
insured has kept and performed all things in the policy on her part to be performed. 

Defendant presented ten special pleas, to all of which demurrers were filed, and 
sustained as to pleas Nos. 4, 6, 7, 8, and 10. Defendant elected to stand by these 
pleas, and error is assigned on the sustaining of the demurrers. 

[1] Plea No. 4 alleges that, contrary to the terms of the policy, the plaintiff 
neglected to use all reasonable means to preserve the property at and after the fire. 
The plea does not state wherein the plaintiff was derelict in this regard—what she 
failed to do that she should have done, or what she did that she should not have 
done—and is wholly insufficient. 

[2] No. 6 states that plaintiff violated a provision of the policy which specified 
that it shall he void if the hazard be increased within the control or knowledge of 
the insured; and that plaintiff permitted divers persons to congregate in the insured 
building for the purpose of unlawfully gaming therein, and that such persons did, 


while the policy was in force, so assemble and unlawfully gamble therein, whereby 
the hazard was increased. 


We find nothing in the plea from which it may properly be concluded that the 
facts alleged increased the hazard over what it was on the date of the policy. 
Under the plea, a policy containing such a clause would be vitiated if at any time 
persons plays, for any stake, a game of bridge, or casino or marbles within the 
building, although the persons playing might in each case have been the immediate 
family of the occupant. Nor is it pointed out in what manner the playing of any 
such games increased the hazard. The plea is entirely too general, and the demurrer 
was properly sustained. ‘ 

[3] No. 7 sets up the same provision of the policy as No. 6 respecting the 
increase of the hazard, and charges that the $7,000 total of insurance on the build- 
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ing which plaintiff held at the time of the loss was, to plaintiff's knowledge, 
excessively beyond its cash value at the time the policy was issued and at the time 
of the loss; and that such excessive insurance was an increase in the hazard to the 
knowledge of plaintiff. For anything to the contrary contained in the plea, the 
building was insured for the full amount of this $7,000 during the entire period 
that the policy in question was effective, in which case there was no increase in the 
hazard since defendant’s policy came into force, and this clause of the policy 
could have had no application. Rossini v. St. Paul Fire & Marine Ins. Co., 182 
Cal. 415, 188 P. 564; Brighton v. North River Ins. Co., 106 N. J. Law, 10, 147 A. 481. 

{4] No. 8 charges that under the policy the building insured was to be occupied 
for dwelling purposes only, but that to the knowledge of plaintiff it was used for 
storage of personal property, whereby the hazard was increased. In most residences 
portions of it are used for storage of articles of personal property. Closets in 
dwelling houses are more or less so used, also attics and basements; but ordinarily 
such use for storage would not even suggest an increase in hazard, nor conflict in 
any degree with use of the entire building for dwelling purposes. Indeed, this 
would be quite consistent with, and even necessary for such use. The plea is 
deficient in not pointing out facts to indicate that the hazard was greater because 
of the alleged use, and was greater than when the policy issued. 

[5] No. 10 charges that the building was to be occupied for dwelling purposes 
only but that it was occupied and used for other purposes. But it does not state 
what these other purposes were. The plea is wanting in essential allegations. 

At the close of the evidence the court withdrew from consideration of the jury 
pleas Nos. 2, 3, 5, and 9, of which all but No. 9 charge, in differing ways, that the 
plaintiff caused the building to be burned, or conspired with others to have it burned, 
for the purpose of defrauding the defendant. 

[6] The withdrawal of these pleas followed the striking out of the testimony 
given on behalf of defendant by one Spicer, who testified that he was frequently at 
the building to visit there one Alward who resided therein, and that Alward asked 
him to help burn the building; and that on the afternoon of the night it burned he 
went with Alward into the attic and saw Alward carry a pop bottle of kerosene and 
pour it over three bales of shingles there. Up to the time that Spicer testified 
no evidence whatever had been adduced that tended to connect plaintiff with 
the firing of the building. Spicer’s conversations with Alward were objected to 
because not in any manner connected with the plaintiff; but upon defendant's 
promise to make the connection the evidence was received. When, at the close 
t Spicer’s testimony, the defendant rested its case, it was apparent that Spicer 
had not, directly or indirectly, circumstantially or otherwise, connected the 
plaintiff with the firing of the building, or with any conspiracy or project to burn 
it, or conversations relating thereto. The promised connection between Spicer’s 
testimony and the plaintiff had wholly failed to materialize, and in our judgment 
the court had no alternative but to withdraw these pleas from the jury and to 
strike his testimony, save only as to what he testified respecting the presence in 
the building of some kerosene, a matter to be hereinafter considered. 

[7] Appellant insists that insured’s failure personally to give the company 
notice of the fire bars her recovery. The day following the fire appellant’s 
agent who had signed and delivered the policy sent the company notice of the 
loss. As to this appellant contends that the agent’s testimony to the effect that 
ie sent such a notice was not the best evidence and was inadmissible. Be this 
as it may, there was produced in evidence a letter from appellant’s manager 
acknowledging receipt from the agent of notice of claim of loss under the policy. 
This sufficiently indicates that the agent did send the company notice. 

It is contended it does not appear that the agent was acting for the insured 
in sending the notice; but we believe the fair purport of the record on this 
subject is that he was acting on behalf of the insured as well as in his capacity as 
agent of the company. These people had long lived in this small community 
and were close neighbors. The morning after the fire appellee’s brother, at 
her request, met the agent and talked over the matter of the loss and its adjust- 
ment, and from the circumstances we deem it fair to conclude that the notice 
Was given in pursuance of the conversation. No fine line should be or is drawn 
in such matters. The object of such notice is to enable the company promptly 
to make such investigation as it may wish. The definite notice it received almost 
inmediately following the fire gave it all the advantage contemplated by notice of 


} 
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the loss; and with these circumstances indicating that the information to the 
company was given on behalf of all concerned, this contention respecting the 
notice cannot prevail. Fisher v. Crescent Ins. Co. (C. C.) 33 F. 544; Blunt vy. 
Nat. Fidelity & Casualty Co., 93 Neb. 685, 141 N. W. 1033; Brink v. Hanover 
Fire Ins. Co., 70 N. Y. 593; Burlington Ins. Co. v. Lowery, 61 Ark. 108, 32 S. W. 
383, 54 Am. St. Rep. 196; Massachusetts Protective Ass’n v. Cranford, 137 
Miss. a 102 So. 171. 

[8] It is insisted that the failure of appellee to submit to appellant proojs 
of loss, as required by the policy, should defeat her recovery. Appellee responds 
that the conduct of appellant indicated that the proofs of loss would not be 
required and were waived. The facts whereon the claim of waiver is based 
were, under proper instructions, submitted to the jury, and we think there was 
sufficient evidence to support the conclusion thereon, adverse to appellant. 

The above-mentioned letter of appellant’s manager stated that the matter 
had been referred to an adjuster, who would give the adjustment attention. It 
was followed up in a very few days by the appearance of the adjuster at 
Findlay. The evidence of several witnesses for appellee was that a contractor 
was engaged in making measurements and figures for computing the loss, and 
that he, with appellee, met and conferred with the adjuster; and that the con- 
tractor stated to the adjuster that the figures were not yet ready, whereupgn 
the adjuster said, in substance, that when the figures were completed he would 
take them, but that he was not yet ready for them. But it does not appear that 
the adjuster or anybody else said anything about submitting proofs of loss. The 
adjuster testified that several times in the conversation he said that appellee 
must comply with the policy. Just what he had in mind in giving this repeated 
caution does not appear. If he meant that she must supply proofs of loss, he 
evidently did not make it clear to this old lady. Besides, the others who under- 
took to give the entire conversation did not mention the alleged repeated 
warnings respecting compliance with the policy. 

The evidence was that a few days later appellee was urging the agent to 
have something done about the adjustment and the agent telephoned the adjuster, 
who replied that the matter was in the hands of the state fire marshal, who was 
investigating the fire, and that nothing could be done until the fire marshal 
released the matter, in which case the adjuster would proceed with the adjust- 
ment. The state fire marshal had no function respecting the insurance policy, 
and no power over the adjustment. The adjuster having put forth this fiction 
as to release by the fire marshal before the adjustment could proceed, appellant 
should not be heard to urge the absence of proofs of loss which appellee was 
so justified in believing would not be required, at least until the adjuster notified 
her further of the outcome of the fire marshal’s investigation. 


[9] We believe the evidence fairly justifies the conclusion that appellee, after 
these statements of the adjuster, was warranted in concluding that the furnishing of 
proofs of loss would not be insisted upon. Fray v. National Fire Ins. Co., 341 
Ill. 431, 173 N. E. 479; Mix v. Royal Ins. Co. of Liverpool, 169 Pa. 639, 32 A. 460: 
Bakhaus v. Caledonian Ins. Co., 112 Md. 676, 77 A. 310. We believe the failure of 
the adjuster thereafter to advise appellee respecting the asserted investigation by the 
fire marshal, and to proceed with the adjustment, gives sufficient basis for the con- 
clusion that the company denied liability under the policy, in which case the pre- 
senting of proofs . loss would be unnecessary to sustain the action. Royal Ins. Co. 
v. Martin, 192 U. 149, 24 S. Ct. 247, 48 L. Ed. 385; Carson et al. v. Home Fire 
& Marine Ins. oe 39 F. (2a). SONCC, c -« 5); American Automobile Ins. Co. v 
Castle, Roper & Mathews, 48 F.(2d) 523 (C. ce &. 8). 

Plea No. 9 alleges that the policy provided it shall be void if there be kept, used, 
or allowed on the premises petroleum or any of its products of greater inflammability 
than kerosene oil of the United States standard (which last may be used for lights 
and kept for sale according to law, but in quantities not exceeding five barrels, pro- 
vided it be drawn and lamps filled by daylight or at a distance not less than ten 
feet from artificial light) ; and that while the policy was in force kerosene was used 
and allowed on the premises which was not used for lights or kept for sale, nor 
for any other use permitted by the policy. Spicer’s testimony was the only evidence 
on the subject of kerosene, and striking out his testimony left no evidence to support 
this plea; but taking at par his fantastic and unlikely story, its effect as to the 
kerosene is that Alward, about 2:30 p. m., brought to the house a gallon can out of 
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which he filled a pop bottle, and going to the attic poured the contents of the bottle 
over three bales of shingles. Spicer, at Alward’s request, accompanied him to the 
attic; but Spicer does not admit having had any part in saturating the shingles, 
nor, indeed, did he testify to having personal knowledge that the substance was 
kerosene, nor that there was any more in the can than that which was poured into 
the pop bottle. It does not appear that up to that time he had been informed of 
Alward’s plan to burn the building, save so far as he might have inferred it from 
the saturating of the shingles with what he assumed was a pop bottle of kerosene. 
But he says they and others played cards in the house that evening until about 10:30, 
and he then went home; and that before he left Alward told him that he, Alward, 
was going to burn the building that night. 

If this testimony were accepted as tending to prove that a pop bottle of kerosene 
was on the premises that afternoon, we are well assured that under the indicated 
circumstances this would not be a transgression of the clause of the policy 
respecting inflammable oils, hereinabove referred to. 

The clause is not entirely plain as to kerosene, but assuming it to be directed 
against the storage, keeping, or using on the premises of kerosene for purposes 
other than light or for sale, does it apply under the facts of this case? 

[10] Bringing a quantity of kerosene into the house for the sole purpose of 
setting it on fire and burning it would not, in our judgment, fall within the purview 
of the clause, unless indeed the insured knew of and co-operated in the act. This is 
not like a case where a tenant, without knowledge of the landlord, was carrying on 
an unlawful occupation in the building in which inflammable oils or explosives were 
employed, such as St. Paul Fire & Marine Ins. Co. v. Bachmann, 285 U. S. 112, 52 
S. Ct. 270, 76 L. Ed. 648. Under Spicer’s story, the purpose of bringing the 
kerosene into the building was antagonistic to the owner, and with the very purpose 
of destroying her property, and it was not a keeping, using, or allowing as con- 
templated by the clause. See London & L. Fire Ins. Co. v. Fischer, 92 F. 500 
(C. C. A. 6); Swift v. Patrons’ Androscoggin Mut. Fire Ins. Co., 125 Me. 255, 132 
A. 745; Sandersville Oil Mill Co. v. Globe & Rutgers Fire Ins. Co., 32 Ga. App. 722, 
124 S. E. 728. If appellant’s contention were allowed, any introduction upon the 
premises of the prohibited articles, however fleeting or temporary, would straight- 
way void the policy and it would not thereafter be effective, although neither insurer 
nor insured knew anything of the circumstance until after the property was destroyed. 
Under such a construction, if a maurauder on mischief bent should bring into the 
structure powder, kerosene, or other inflammable oil, for the purpose of burning 
the building, the policy would by this very act be voided. We believe the bare 
statement of the contention demonstrates its untenability, and are well satisfied that 
if one bent upon burning the house he occupies as tenant brings into it, and uses 
for that purpose, instrumentalities which the policy forbids to be there, such use, 
unknown or unconsented to by the owner, will not impair the validity of the policy. 
George v. Mohawk Fire Ins. Co., 236 App. Div. 157, 258 N. Y. S. 87, wherein the 
facts bearing on this proposition were strikingly like those here. 

A question arises respecting the extent of appellee’s interest in the insured 
property. Appellee’s amendment to declaration charges that at the time of the 
making of the policy, and from then until the happening of the alleged loss, she 
had an interest in the property in fee simple, to an amount in excess of the sum 
insured by appellant. 


_ The policy as declared on contains a clause to the effect that the policy shall be 
invalid if the “interest of the insured be other than unconditional and sole owner- 
ship.” 

The status of the amendment as a pleading was not challenged. Neither was any 
plea presented setting up in defense the clause of the policy respecting the insured’s 
unconditional ownership. 


The evidence respecting the ownership is: Appellee’s sister died intestate owning 
this property. Prior to the policy date appellee, by inheritance and purchase, had 
acquired an undivided 13/16 of the property. A proceeding for partition resulted in 
a judicial sale of it December 18, 1930, whereat appellee was the purchaser, receiving 
a master’s certificate December 18, 1930, so that on the policy date, January 25, 1931, 
she owned absolutely 13/16, and at least potentionally under the master’s certificate 
the remaining 3/16. Appellant contends that in Illinois a master’s certificate confers 
no title on its holder until the sale is approved by the court, and cites Miller v. Miller, 
332 Ill. 177, 163 N. E. 343, wherein it appears that after an unconfirmed master’s 
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sale the parties in interest stipulated to dismiss the partition suit, and the decision 
of the court was to the effect that the purchaser, prior to confirmation of the sale 
by the court, acquired no interest in the property which would interfere with the 
dismissal. 

While we would be slow to apply such a rule in the case of an insurance policy, 

» believe that the facts here in no event would justify its application. 

The master’s deed to appellee was issued July 10, 1931. Presumably the master 
in the discharge of his official.duty did not issue the deed until after the sale had 
been confirmed by the court; and, indeed, the master’s deed recites confirmation. 
But the record does not disclose the date of the confirmation. If it occurred 
within the 38-day interval between issue of policy and the master’s certificate, the 
requirement of entire interest in the insured would, under the rule of the Illinois 
case, have been met, and for anything in the record to the contrary the confirmation 
may have preceded the policy date. 

{11] Whatever might have been the rights of the parties had the fire occurred 
before the court had approved the master’s sale, we believe that when appellee’s 
potential interest in the 3/16 of the property at the date of the policy ripened into 
an absolute interest through confirmation of sale and issuance of deed during the 
policy term, this related back to the time of the sale and could not serve to defeat 
recovery for a loss occurring after confirmation and issuance of deed. Susquehanna 
Mutual Fire Ins. Co. v. Staats, 102 Pa. 529; Gaylord et al. v. Lamar Fire Ins. Co., 
40 Mo. 13, 93 Am. Dec. 289; Clark v. Whitfield, 218 Ala. 593, 119 So. 631; Gailey v. 
Ricketts, 123 Ark. 18, 184 S. W. 422; Harris v. Stevens, 84 Okl. 196, 202 P. 1024. 
See, also, Alliance Ins. Co. v. Enders (C. C. A.) 293 F. 485; Milwaukee Mechanics’ 
Ins. Co. v. B. S. Rhea & Son (C. C. A.) 123 F. 9; Plotner v. National Fire Ins. Co., 
118 Kan. 234, 234 P. 959. 

[12] Error is alleged in the admission in evidence of a photograph of the house 
made in 1912 or earlier. The objection to its introduction was that because of the 
lapse of time it could not truly represent the house as it was at the time of the fire. 
The value of the property was a prime factor, and its size, contour, and general 
appearance had material bearing thereon. The contractor who rebuilt and greatly 
enlarged the house shortly before the photograph was made testified that it repre- 
sented the house as it was up to the fire. This alone would have warranted the 
admission. But the court in admitting it instructed the jury that it was admitted not 
to show the condition of the house, but only to show its form and construction. With 
this limitation there was surely no error in its reception. 

|13] It is contended there is no evidence in the record to indicate that the cash 
value of the building at time of loss was in excess of $1,800. On behalf of appellee 
four witnesses testified placing the cash value of the building at that time at from 
$7,000 to $10,000. One witness testified that it would cost $12,000 to restore the 
building, and that a fair depreciation would be 1% per cent. per year. One of these 
witnesses was appellant’s local agent, who on cross-examination admitted that a 
short time before the fire he signed as an appraiser in the partition proceedings a 
report stating the value of the house and lot to be $1,800. Appellant offered no 
evidence of value save this report of the appraisers, which, having been admitted in 
evidence, was for the consideration of the jury in connection with all the evidence 
on the subiect of value. 


The jury was instructed that if finding for plaintiff the verdict should be for that 
proportion of the cash value as found which the face of the policy sued on bears 
to the entire amount of insurance ($7,000)—23/70 of the cash value. The jury fixed 
we damages at $1,478.57 (exclusive of interest), thus indicating the value found to 


he $4,500. Value was peculiarly for the jury, and no error is apparent which would 
warrant disturbance of its conclusion thereon. 


Appellant’s brief sharply criticizes reference in appellee’s brief to the case of 
People v. Alward, 354 III. 357, 188 N. E. 425, wherein the court reversed, without 
remanding, a judgment of conviction of Alward for arson, apparently for burning 
this house, the reversal being predicated largely upon the extreme improbability of 
the testimony of Spicer, who was characterized as a felon brought from the peniten- 
tiary to testify. The criticism is well taken. That case should have no bearing 
here, for the record makes no reference to it nor to the revelations therein, save 
only as On cross-examination herein Spicer testified to his prior conviction for 


larceny. On this trial neither side called Alward, and no explanation of his absence 
appears. 
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We have discussed all the points urged by appellant which in our judgment merit 


consideration, and upon the whole are satisfied the record discloses no substantial 
error. 


The judgment is affirmed. 






AMERICAN HOME FIRE ASSUR. CO. et al. v. JUNEAU STORE CO. 
JUNEAU STORE CO. v. AMERICAN HOME FIRE ASSUR. CO. et al. 
Nos. 5387, 5390. 

Circuit Court of Appeals, Seventh Circuit. July 19, 1935. 

78 Federal Reporter (2d) 1001. 

INSURANCE. 


In action on fire policy which contained provision avoiding policy in event of 
fraud or false swearing by insured, where sworn proof of loss set forth claim for 
$73,000 and jury found that loss was $33,000 and that insured did not falsely state 
amount of loss with intent to defraud insurer, verdict for insured held inconsistent 
and insufficient to support judgment for or against insured. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

Appeals from the District Court of the United States for the Western District 
of Wisconsin; Patrick T. Stone, Judge. 

Action by the Juneau Store Company against the American Home Fire Assur- 
ince Company and others. From a judgment for plaintiff, both parties appeal. 

Reversed, with directions. 

Loomis & Roswell, of Mauston, Wis., and Rubin & Zabel, of Milwaukee, Wis. 
(W. B. Rubin, of Milwaukee, Wis., and Orland S. Loomis, of Mauston, Wis., of 
counsel), for Juneau Store Co. 

W. H. Farnsworth and Daniel H. Grady, both of Portage, Wis., for American 
Home Fire Assur. Co. 

Before Evans, Fitzhenry, and Alschuler, Circuit Judges. 

The Juneau Store Company, hereinafter called appellee, brought this action 
against the American Home Fire Assurance Company and six other insurance com- 
panies (hereinafter called appellants) to recover $45,000 due on policies of insurance 
written by them and covering a stock of merchandise owned by appellee, which was 
destroyed by fire on February 21, 1933. The total insurance was $56,000, but appellee 


recovered $11,000 from two Wisconsin insurance companies after trial and judgment 
in a Wisconsin court. 











































\ppellants’ principal defense was predicated upon the provisions of the Wis- 
consin Standard Fire Insurance Policy, which read as follows: 

“This entire policy shall be void if the insured has with intent to deceive, con- 
cealed or misrepresented any material fact or circumstance concerning this insur- 
ance or the subject thereof; or if the matter misrepresented increased the risk or 
contributed to any loss; or in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the subject thereof, whether 
before or after a loss.” 

Appellee’s sworn proof showed a $72,882.43 loss (corrected total) of which 
$26,162.84 covered groceries and $46,125.87, dry goods. The loss was a total one. 
"he jury found the value of the goods destroyed was $33,000. 

At the close of the trial appellee moved for a directed verdict which was 
denied, and upon the rendition of the verdict in appellee’s favor, appellants moved 
for judgment notwithstanding, or upon the verdict, or upon the verdict less the 
amount of the state court judgment. Appellee moved for judgment for $45,000, 
and in case such motion was not granted it moved to raise the amount of damage, 
as determined by the verdict, to $45,000. In disposing of the case, the judge said: 

“I have had this case in mind ever since we tried it—thought it over consider- 

and it is difficult for me to divorce my mind from the fact that the plaintiffs 
were pretty close to what the Court would deem false swearing. Nevertheless, the 
jury has found that they were not, although the finding as to the value of the 
property is perhaps by implication a finding of false swearing. However, the issues 
involved were jury questions. I am going to let the verdict stand, and plaintiff may 
have judgment for forty-five fifty-sixths (45/56) of the $33,000.00 Counsel may 
prepare the proposed judgment and submit it to the defendants’ counsel, and then 
present it to the Court.” 


fe subsequently directed the entry of the judgment for appelle for 45/56ths of 






ably 
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$33,000 with interest and costs. Judgment was thereupon entered for said amount, 
and both parties appealed. 

Evans, Circuit Judge. 

An elaborate statement of facts is rendered unnecessary because of our con- 
clusion respecting one of appellants’ contentions. 

Does the verdict of the jury permit appellee to recover thereon? Stated differ- 
ently, Was the jury’s verdict inconsistent? The answer to this question in appel- 
lants’ favor is decisive of the case. 

It is appellants’ argument that, where the sworn proof of loss shows an aggre- 
gate fire damage of approximately $73,000 and the verdict of the jury fixes the fire 
loss at $33,000, the jury could not find other than that false and fraudulent proofs 
of loss were made. 

Appellee, on the other hand, argues that the findings can and should be recon- 
ciled. It first contends that the evidence was such that there existed no support for 
a finding which fixed the damage as low as $33,000. It also argues that though the 
loss was fixed at only $33,000, the court cannot say, as a matter of law, that the 
difference between it and appellee’s sworn statement of $73,000 conclusively estab- 
lished the presentation of a false and fraudulent statement. 

Innumerable cases may be cited to support’ and an equal number to oppose” 
appellants’ position. Each case is somewhat distinguishable from the instant case, 
and it is the different fact situations which account for the varying conclusions. 
The principles of law applicable are not doubtful nor difficult of statement. Our 
trouble has arisen over the application of the rule to the facts of this case. We 
would have no difficulty in accepting the views =a in Wiesman v. Amer- 
ican Insurance Company, 184 Wis. 523, 199 N. W. 200 N. W. 304, if the record 
before us showed any possible basis for the ‘Macseaanas in values through differ- 
ence of opinion as to the value. 

To illustrate, if the property destroyed were a dwelling house and the opin- 
ion evidence as to value varied one hundred or even two hundred per cent., it 
would still be possible to reconcile the larger and the smaller estimates without 
attributing false swearing to the claimant who made demand for the larger sum. 
Likewise, where the inventory consists of a stock of merchandise, some of which 
was old and some of which consisted of old styles, there would exist a basis for a 
wide difference of opinion as to value. In the present case, however, there is no 
such basis to explain the difference in the amount claimed in the proof of loss and 
the amount found by the jury as the loss sustained. 

Appellants directly challenged the accuracy of appellee’s inventory. They 
charge that the same was padded and that false and forged entries were made on 
the books of the wholesale house from which the merchandise was purchased and 
in which the principal owner of appellee was directly interested. 

They attack the accuracy of the inventory rather than the value of the articles 
appearing in the inventory. True, there is a slight difference which might be 
traceable to value, but such items are inconsequential in accounting for the differ- 
ence of $40,000. And there is no escaping the conclusion that if invoices were 
padded, if false book entries were made, Jake Marachowsky, the president of 
appellee, knew it. 

In disposing of this case every possible effort has been made to reconcile the 
two findings of the jury. Appellee carried $56,000 of insurance upon which it paid 
Sreaneees which the insurance companies accepted. A fire occurred while the 


1Cases holding discrepancy in amount claimed in proof of loss and in verdict to be evidenced 
of fraud, necessitating a new trial, are: Furlong v. Agricultural Ins. Co., 64 Hun, 632, 18 N. Y. 
S. 844 (1892); Sternfeld v. Park Fire Ins. Co., 50 Hun, 262, 2 N. Y. S. 766 (1888) ; Wall v. 
Howard Ins. Co., 51 Me. 32; Rovinsky v. North. Assur. Co., 100 Me. 112, 60 A. 1025: Pottle v. 
Liverpool & London & Globe Ins. Co., 108 Me. 401, 81 A. 481 ; Anibal v. Ins. Co. of N. A., 84 
App. Div. 634, 82 N. Y. $._600; Wunderlich v. Palatine Fire Ins. Co., 104 Wis. 382, 80 N. W. 
467; Hiller v. Ins. Co. of N. A., 125 La. 938, 52 So. 104, 32 L. R. A. (N. S.) 453; Cuetara 
Hermanos v. Royal Exchange Assur. Co. (C. C. A.) 23 F.(2d) 270. 

_ *Contra: Wiesman v. Amer. Ins. Co., 184 Wis. 523, 199 N. W. 55, 200 N. W. 304; Gold- 
stein v. St. Paul Fire & Marine Ins. Co., 124 Iowa, 143, 99 N. W. 696; Commercial Ins. Co. v. 
Friedlander, 156 Ill. 595, at page 597, 41 N. E. 183; Rasmussen v. North Coast Fire Ins. Co., 
83 Wash. 569, 145 P. 610, L. R. A. 1915C, 1179; Davis v. Guardian Assur. Co., 87 Hun, 414, 
34 N. Y. S. 332 (1895); Gerhauser v. North British & Mercantile Ins. Co., 7 Nev. 174, at 
page 187 (1871); Moore v. Protection Ins. Co., 29 Me. 97, at page 103, 48 Am. Dec. 514 
(1850); Citizens’ Fire & Marine Ins. Co. v. Short, 62 Ind. 316 (1878); Williams v. Phenix 


Fire Ins. Co., 61 Me. 67, at page 68 (1871); Obersteller v. Commercial Assur. Co., 96 Cal. 645, 
31 P. 587 (1892). 
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policies were in force, and appellee suffered a total loss of its stock of merchan- 
dise. The liability of the insurers thereupon became fixed. Its existence is not 
disputed. Avoidance of that liability, however, is sought because of the insured’s 
subsequent action. In other words the insurers ask the court to declare a for- 
feiture. They are endeavoring to penalize the insured. Naturally a court or a 
jury is reluctant to do so. Only evidence most clear and satisfactory and which 
makes it imperative that we do so will satisfy us. 

On the other hand, responsibility cannot, or at least should not be avoided, 
because of a desire to see an insured who has suffered a loss collect his insurance. 
The applicable principle of law is clear. The section of the Wisconsin Standard 
Fire Insurance Policy, which is here invoked, has been construed in Meyer v. Home 
Ins. Co., 127 Wis. 293, 106 N. W. 1087. 

Under the Wisconsin Standard Fire Insurance Policy, the insured, if he suffers a 
loss, must honestly state, under oath, the extent of his loss and give this information 
to the insurer. He must not make false proofs of loss with intent to defraud the 
insurer. Although the penalty is heavy and seemingly harsh, it is one way of stop- 
ping the presentation of false, fictitious or inflated claims. False and exaggerated 
claims seemingly go hand in hand with incendiarism. The court should therefore 
unhesitatingly act to prevent attempted frauds on the part of the insured. 

In reaching a conclusion in this case, three facts are not only of controlling 
importance, but they are inescapable. (a) Appellee’s proof of loss set forth a claim 
showing damages of $73,000 resulting from the fire. (b) The jury found this same 
loss to be $33,000. (c) The jury found the insured did not falsely state the amount 
of the loss with the intent to defraud the insurer. 

In an effort to reconcile the verdict, we cannot change the facts nor assume 
that the jury reached a compromise verdict. We must accept its findings as ver- 
ities. The actual loss was $33,000. There was evidence which, viewed most favor- 
ibly to appellants, supported such a finding. Likewise, we must assume, as the jury 
found, that appellee did not make false and fraudulent proofs of loss. There was 
evidence which construed most favorably to appellee would support this finding. 
Giving these two findings their full weight and significance, which we are required 
to do, we confess our inability to reconcile them. In other words, the verdict is 
inconsistent and will not support a judgment for or against appellee. The facts in 
the case of Juneau Store v. Badger Mutual Fire Insurance Co. (Wis.) 257 N. W. 
144, are readily distinguishable from the facts in this case. There, the jury found 
the loss was $69,519.23. Such_a sum is not cut of line with the amount set forth 
in the proof of loss, to-wit, $73,000. No doubt the evidence presented on the two 
trials was not the same. The finding of $69,519.23 in that case, however significant, 
has no controlling influence on this case. It is mentioned only to show that the 
judgment affirmed by the Wisconsin Supreme Court in that case was upon a different 
verdict than is presented to us. 

It is unnecessary to discuss the questions raised by Juneau Company on its 
appeal. The evidence does not permit us to raise the amount found by the jury, 
nor to enter a judgment for a larger sum than $33,000. As the verdict does not war- 
rant a judgment in appellee’s favor or a dismissal of the action, there must be a 
reversal and a new trial ordered. 


The judgment is reversed with directions to grant a new trial. 


MILLER v. JOHNSON, County Auditor, et al. Sac. 4897. 
Supreme Court of California. Sept. 3, 1935. 
Rehearing Denied Oct. 3, 1935. 
48 Pacific Reporter (2d) 956. 
1. INSURANCE. 
School district held “person” within County Mutual Fire Insurance Act, and 
ence authorized by statute to become member of mutual insurance company, in view 
ot statutory authority given school trustees to insure property of their districts in 
— al insurance company (School Code, § 6.2; Gen. Laws 1931 and Supp. 1933, 
Act 37 
(For other cases, see Insurance, Dec. Dig. § 55.) 
In Bank. 


Appeal from Superior Court, San Joaquin County; C. W. Miller, Judge. 
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Action by J. H. Miller against F. H. Johnson, Auditor of the County of San 
Joaquin, and others. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Nutter & Rutherford & Hague and Nutter & Rutherford, all of Stockton, for 
appellant. 

Langdon & Tope, Guard C. Darrah, Dist. Atty., and Ward A. Hill, Asst. Dist. 
Atty., all of Stockton, for respondents. 

R. R. Fowler, Dist. Atty., and F. O. Hoover, Deputy Dist. Atty., both of 
Modesto, amici curiz. 

F. O. Hoover, of Modesto, amicus curie for Farmers’ Mut. Fire Ins. Co. of 
Turlock. 

Albert E. Sheets, of Sacramento (Norris J. Burke, of Sacramento, of counsel), 
amici curiz for the First Re-Insurance Company of California. 

LANGDON, Justice. 

This is an action by a taxpayer to enjoin the defendants from paying an insur- 
ance premium from county funds. The defendant trustees of Ripon Union High 
School District in 1933 took out a policy of fire insurance on school buildings in 
the principal sum of $21,000, with the defendant Farmers’ Mutual Protective Fire 
Insurance Company of San Joaquin County, a mutual fire insurance company organ- 
ized under the County Fire Insurance Company Act. (St. 1897, p. 439, as amended; 
Deering’s Gen. Laws, 1931, Act 3729, Deering’s 1933 Supp., p. 1720.) The com- 
plaint attacks this action as illegal. Defendants filed demurrers, which were sus- 
tained without leave to amend, and plaintiff appealed. The question presented is 
whether a school district may in California insure school property in a mutual fire 
insurance company organized under our laws. 

A mutual fire insurance company, under the above statute, may be organized by 
any number of persons not less than 25, residing in any county and owning insur- 
able property therein worth at least $50,000. Thereafter any person owning insur- 
able property in the county or an adjoining county may become a member by insuring 
therein. Every member binds himself to pay his share of losses sustained by any 
other member. Where the policy is over $6,000, the company must reinsure the 
excess amount with some aaee company, except where it has a certain large volume 
of insurance on its books, in which case the limit is progressively increased. When 
a loss exceeds cash on hand, the directors assess property of members in proportion 
to premiums. By amendment in 1933, assessments were limited to five times the 


amount of the premium, and this limitation clause is made a part of the standard 
policy. 


[1] The first contention of appellant is that a school district is not a “person” 
within the meaning of the County Mutual Fire Insurance Act, and for this reason 
cannot be a member of a mutual insurance company. It is neither necessary nor 
desirable to review the numerous decisions which have held, under particular cir- 
cumstances, that a statute referring to “persons” applied to a school district or a 
municipal corporation. See, for example, Skelly v. Westminster School Dist., 103 
Cal. 652, 37 P. 643; City of Sacramento vy. Industrial Accident Commission, 74 Cal. 
App. 386, 240 P. 792: People v. City of Oakland, 92 Cal. 611, 28 P. 807; City of 
Pasadena v. Stimson, 91 Cal. 238, 27 P. 604. In the instant case, the problem is 
solved by section 6.2 of the School Code (Deering’s Gen. Laws, 1931, Act 7519), 
providing that school trustees shall have power to insure property of their respec- 
tive districts “in any mutual insurance company organized under the laws of this 
state.” Reading this in connection with the County Mutual Fire Insurance Act, 
and particularly section 8 thereof, as amended by St. 1933, p. 1040 [Gen. Laws Supp. 
1933, Act 3729] which provides for issuing policies on various types of property, 
including “schoolhouses,” the legislative intention seems entirely clear. This was, 
indeed, recognized by this court in People v. Stanley, 193 Cal. 428, 225 P. 1. See, 
also, Dalzell v. Bourbon County Board of Education, 193 Ky. 171, 235 S. W. 360. 

[2-4] Appellant, however, contends that section 6.2 of the School Code is uncon- 
stitutional in purporting to authorize a political subdivision to become a stockholder 
in an eee corporation, and to lend its credit to a corporation, in violation of 
article 4, section. 31, and article 12, § 13, of the California Constitution. We can- 
not agree with this view. The mutual fire insurance company issues no stock, and 
the position of a member is not analogous to that of a stockholder in an ordinary 
private corporation. As to the pledging of credit, this precise question has received 
the attention of a few courts, and an important distinction has been recognized. If 
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the statute or policy subjects the political subdivision to a possible unlimited assess- 
ment to meet losses, it is objectionable under such constitutional provisions. School 
Dist. v. Twin Falls County Mutual Fire Ins. Co., 30 Idaho, 400, 164 P. 1174. But 
where the assessments are limited, as here, to some such sum as five times the 
original premium, there is no pledging of credit by the political subdivision. It is 
simply an arrangement where there is a maximum contingent liability by way of 
premium, but only one-fifth thereof need ordinarily be paid, and the balance is 
never collected unless some extraordinary losses occur. The lending of credit, if 
any, is by the insurance company to the public body; and neither the letter nor the 
spirit of the Constitution is violated by the transaction. In Downing v. Erie School 
District, 297 Pa. 474, 147 A. 239, 241, the court distinguished the Idaho case of 
School Dist. v. Twin Falls County Mutual Fire Ins. Co., supra, and said: “Taking 
of insurance in a mutual company with limited liability is not within the inhibition, 
for the district does not become strictly a stockholder, nor is it loaning its credit. 
It agrees to pay a fixed sum, and can be called upon for the total only in case of 
some unusual catastrophe causing great loss. Until this contingency arises it is 
required to advance but a small portion of the maximum, and is, in effect, loaned 
credit as to a possible future demand by the company for the balance which may 
become payable.” Leading text-writers have reached the same conclusion, upholding 
the validity of such insurance by school districts. See 5 McQuillin, Municipal Cor- 
porations (2d Ed.) § 2329: 3 Dillon, Municipal Corporations (5th Ed.) § 976; 1 
Cooley’s Briefs on Insurance, p. 104. 
The judgment is affirmed. 


We concur: Waste, C. J.; Curtis, J.; Preston, J.; Shenk, J.; Seawell, J.; 
Thompson, J. 


AMERICAN INS. CO. OF NEWARK, N. J_ v. ROBINSON. 
Supreme Court of Florida. August 29, 1935. 

163 Southern Reporter 17. 
1. INSURANCE. 

Under valued policy laws, value of fire policy, upon total loss by fire or light- 
ing, must be paid to insured (Comp. Gen. Laws 1927, §§ 6240, 6241). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

2. INSURANCE. ; 

Valued policy laws do not preclude defenses based on criminal conduct of 
insured or upon his affirmative fraud in procurement of insurance (Comp. Gen. 
Laws 1927, §§ 6240, 6241). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

3. INSURANCE. : 

Insurer could not avoid fire policy on ground that insured frauduléntly con- 
cealed that insured dwelling was infected with “termites” or “dry rot,” where such 
condition existed when policy was issued and could have been ascertained by 
insurer by inspection. 

(For other cases, see Insurance, Dec. Dig. § 277.) 

4. INSURANCE. 

_ _Valued policy laws do not permit reduction of amount of insurance specified 
in fire policy by reason of depreciation in value caused by use, decay, accident, 
casualties, or otherwise, where such change arises from supervening cause occur- 
ring subsequent to issuance of policy, and allowance of such reduction does not 
amount to change of value fixed by parties when policy was issued (Comp. Gen. 
Laws 1927, §§ 6240, 6241). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

5. INSURANCE. 

Insurer could not obtain reduction of amount of insurance specified in fire 
policy on ground of depreciation by reason of “termites” or “dry rot” attacking 
property after policy was issued, where property insured was entirely burned by 
fire and insurer did not allege fraud in procurement of policy as respects termites 
or dry rot or supervening cause which lessened value of property. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

6. INSURANCE. 


Falling of plaster from walls of insured dwelling is no defense to action on 
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fire policy containing an increased hazard clause, since such clause contemplates 
new use of premises not in contemplation of parties when policy was written. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

INSURANCE. 

Fire policy will not be forfeited for concealment where insurer makes no 
inquiry, unless concealed matter was fraudulently concealed. 

(For other cases, see Insurance, Dec. Dig. § 258.) 
8. INSURANCE. 

In action on fire policy, demurrer to insurer’s plea that insured knew building 
was infested with termites or dry rot was properly sustained in absence of allega- 
tions that insured knew that termites or dry rot was material to risk, that he failed 


to disclose such condition with fraudulent intent, or that insurer made inquiries 
concerning such condition. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 
9. INSURANCE. 

In action on fire policy containing increased hazard clause, insurer’s allegation 
that increased hazard of termites or dry rot was without insurer’s knowledge and 
consent and within insured’s knowledge and consent was insufficient to make out 
legal avoidance of liability on policy. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

10. INSURANCE. 

Under fire policy provision voiding policy in case of false swearing by insured, 
false answers as to matter or fact material to inquiry which is knowingly and 
willfully made after loss are fraudulent, and intention to deceive insurer is neces- 
sarily implied. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

11. INSURANCE. 

Under fire policy provision voiding policy in case of false swearing by insured 
before or after loss, insurer can defend action on policy by pleading that insured 
deliberately made false statements after loss concerning value of property insured 
in an effort to obtain payment of loss in full. 

(For other cases, see Insurance, Dec. Dig. § 281.) 

3. INSURANCE. : 

Under tire policy provision requiring insured to make full disclosure upon 
insurer’s investigation of origin of fire, inquiry as to whether property was of 
value represented as basis for insurance is permissible on ground that insurer may 
obtain proof of motive for incendiarism in burning of insured property. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

14. INSURANCE. 

In action on fire policy containing provision that false swearing by insured 

before or after loss should void policy, demurrer to insurer’s plea setting out false 


statements made by insured which were intended to mislead insurer as to value 
of insured building held error. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 
15. INSURANCE. 

Insurer being sued on fire policy containing provision that false swearing by 
insured before or after loss should void policy, who alleged that insured made 
certain false statements which were intended to mislead insurer as to value of 
building insured, had burden of proving that insured knowingly and_ willfully 
made such false answers. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

Error to Circuit Court, Sarasota County; Paul C. Albritton, Judge. 

Suit at law by W. T. Robinson against the American Insurance Company 
Newark, N. J. Judgment for the plaintiff, and defendant brings error. 

Reversed and remanded. 

Sutton, Tilman & Reeves, of Tampa, for plaintiff in error. 

Harrison E. Barringer, of Sarasota, for defendant in error. 
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NORTHWESTERN FIRE & MARINE INS. CO. v. WAYCROSS BUILDING 
& LOAN ASS’N et al. No. 24636. 
Court of Appeals of Georgia, Division No. 1. May 23, 1935. 
Rehearing Granted Sept. 10, 1935. 
Judgment Adhered to Sept. 28, 1935. 
181 Southeastern Reporter 509. 
INSURANCE. 

Where mortgagee of insured premises, without mortgagor’s consent, surrendered 
fire policy with loss payable clause for canceilation and had other insurance issued, 
and mortgagor accepted sum in settlement of his claim on policy, neither mortgagor 
nor mortgagee could recover on policy, although cancellation was ineffective as to 
mortgagor and mortgage notes were still outstanding against mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 241.) 

Syllabus by the Court. 

The court erred in directing a verdict for the plaintiffs. 

Error from City Court of Waycross; C. W. Pittman, Judge. 

Suit by the Waycross Building & Loan Association and another against the 
Northwestern Fire & Marine Insurance Company. Judgment for plaintiffs, and 
defendant brings error. 

Reversed. 

Spaulding, MacDougald & Sibley and Estes Doremus, all of Atlanta, and Ben- 
nett & Bennett, of Waycross, for plaintiff in error. 

Parks, Garrett & McDonald, of Waycross, for defendants in error. 

GueErry, Judge. ‘ 

On June 4, 1932, the Northwestern Fire & Marine Insurance Company issued to 
Arthur Moore a policy of fire insurance, No. 40564, in the sum of $1,000, upon a 
described house in the city of Waycross. The policy had attached thereto a loss 
payable clause (the New York standard clause) payable to the Waycross Building 
& Loan Association “as their interest may appear.” The title to the property insured 
was held by the Waycross Building & Loan Association by virtue of a deed to secure 
debt executed in 1927 and there was due said Building & Loan Association on 
August 4, 1932, by Arthur Moore, the sum of $710.60, evidenced by promissory 
notes. Under the terms of the security deed, Moore was to keep the property 
insured for the benefit of the Waycross Building & Loan Association. On the night 
of August 4, 1932, the premises were totally destroyed by fire. Some days prior to 
this date the defendant company had decided to withdraw from Waycross and cancel 
all policies written in that locality, and so notified its agent in Waycross, Mr. Lott. 
During the morning of August 4, Mr. Lott tried to locate Mr. Moore, but found 
that he was out of the city. He then went to the offices of the Waycross Building 
& Loan Association for the purpose of obtaining the policy. He found Miss Elliston, 
assistant secretary of the association, in charge. She kept up with insurance policies 
of the association. Lott stated to Miss Elliston that he desired to take up Mr. 
Moore’s Northwestern policy, and she thereupon delivered it to him. Miss Elliston 
and Mr. O’Quin, president of the association, operated, separate and apart from 
the business of the association, an insurance agency known as the Ware Insurance 
Agency. Miss Elliston, understanding that the policy in the Northwestern was to 
be immediately canceled, wrote another policy on the same property in the Mechanics 
Union Insurance Company. Moore had no notice of this surrender, nor had he 
authorized any one to surrender his policy. He had no notice of the policy in the 
Mechanics Insurance Company. Mr. Lott, when he received delivery of the policy 
of the Northwestern Company, notified Mr. Moore of its cancellation by letter. 
This letter was received by Moore on August 6, two days after the property was 
destroyed. Some time later Mr. Moore filed claim with the defendant company for 
the loss, and on December 28, 1932, he received a draft from the defendant for 
$244.35, which recited that it was given “in full settlement, final satisfaction, and 
compromise of all claims and demands of Arthur E. Moore against the Northwestern 
Fire and Marine Insurance Company for loss or damage occasioned by fire to the 
Property described in policy number 40564.” Some time later this suit was brought 
in the name of Arthur E. Moore and Waycross Building & Loan Association as 
plaintiffs. The plea of the defendant was in effect that it had paid Moore in full 
all that was due him, and that there was a cancellation of the policy as to the interest 
ot the Waycross Building & Loan Association and also a double insurance of the 
Property by them which would avoid the policy if no cancellation had been effected. 
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At the conclusion of the testimony, the trial court overruled a motion made by the 
defendant to strike Arthur E. Moore as a party plaintiff. The court directed a ver- 
dict for plaintiffs in the sum of $710.62, the amount sued for. Exceptions are taken 
to this action of the court. 

\ decision of the questions here presented necessarily involves a consideration 
and construction of the relation of the parties in an insurance policy, where there is 
an insured principal and a third party to whom a part of any amount which may 
become due thereunder is to be paid. It is not contended by defendant company in 
this case that there was any cancellation of the policy as to Arthur E. Moore, for 
it is undisputed that Moore knew nothing of any attempt along this line until two 
days after the fire. The Waycross Building & Loan Association had no authority 
to do any act that could bind Moore, and as to Moore the policy was in full force 
aud effect at the time of the loss. The question presented then is: May the com- 
pany, by a settlement in full with Moore for any amount coming to him by reason 
ot the destruction by fire of the property insured, plead, in a suit brought by Moore 
and the mortgagee, and sustain a plea, that the policy had been canceled as to the 
interest of the mortgagee? It will be borne in mind that Moore, the insured, still 
has outstanding against him the notes he had given to the Waycross Building & Loan 
Association, which notes were secured by a deed to the property destroyed. 

In “a policy of insurance a mortgage loss payable clause which contains a stipu- 
lation to pay a named mortgagee to the extent of his interest in the policy does not 
amount to an assignment of the policy, but is a provision merely that the mortgagee 
is an appointee to collect the insurance money due to the insured in case of loss, and 
such mortgagee must claim in the right of the insured, and not in his own.” North- 
western Nat. Ins. Co. v. Southern States Phosphate & Fert. Co., 20 Ga. App. 506, 93 
S. E. 157, and cases cited. A mortgagor and the mortgagee each have an insurable 
interest in the property. On a policy containing a loss-payable clause, “the rights 
of the mortgagee” cannot be affected by any act or adjustment made without his 
knowledge, by the insured with the insurer. 26 C. J. 440. The “New York stand- 
ard clause,” attached to the policy in the present case, provides that the policy, “as to 
the interest of the mortgagee * * * only therein, * * * shall not be invali- 
dated by any act or neglect of the mortgagor or owner, * * * nor any change 
in the title. * * *” “Where to the policy of insurance there is attached in favor 
of the mortgagee what is known as the ‘New York standard mortgagee clause,’ by 
the terms of which it is provided that the interest of the mortgagee shall not be 
invalidated by reason of any act or neglect on the part of the mortgagor, such an 
agreement operates as a separate and distinct contract of insurance upon the mort- 
gagee’s interest, and gives to the mortgagee such an independent status as might 
authorize a recovery by him on the policy even though the circumstances were such 
as would prevent a recovery by the mortgagor. 13 Am. & Eng. Ency. Law, 205; 
Cooley’s Briefs on Insurance, vol. 2, pp. 1228, 1525.” Southern States Fire & Cas. 
Ins. Co. v. Napier, 22 Ga. App. 361, 96 S. E. 15. See, also, Trust Co. of Ga. v. 
Scottish Union & Nat. Ins. Co., 119 Ga. 672, 46 S. E. 855, and Equitable Fire Ins. 
Co. v. Jefferson Standard Life Ins. Co., 26 Ga. App. 241, 105 S. E. 818. A suit by 
the mortgagee for his interest under the policy must be brought in the name of the 
insured, under the authority of Northwestern Nat. Ins. Co. v. Southern States Phos- 
phate & Fert. Co., supra. It was not error, therefore, to refuse to strike the same 
of Moore as plaintiff in the case. It is clear, under the provisions of the loss pay- 
able clause attached in the present policy, that the insurer could not cancel the 
policy except by consent of the parties, without giving to the insured five days’ notice 
in writing of its intention to cancel and ten days’ notice to the mortgagee. The mort- 
gagor could not consent to a cancellation that would bind the mortgagee as to its 
interest, without its consent; neither could the mortgagee consent to a cancellation 
that would bind the insured without his consent thereto. In the case of Wright v. 
Continental Ins. Co., 117 Ga. 499, 500, 43 S. E. 700, Wright, after having accepted a 
settlement from the insurance company of a loss, attempted to sue for the use of 
another party, who “was no party to the contract of insurance.” It was there held 
that he could not maintain such an action. In the present case the Waycross Build- 
ing & Loan Association is a party to the insurance contract and is entitled to bring 
an action only in the name of the insured. The settlement by Moore of his claim 
against the company did not affect the right of the mortgagee to bring an action 
on the policy and join Moore therein. The mortgagee had an insurable interest in 
the property which was being protected by Moore under the terms of his contract or 
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deed to secure debt. Did the Waycross Building & Loan Association have the right 
to consent to a cancellation of its claim under the policy, and, if so, without more, 
did it absolve Moore from his obligation in his indebtedness to it? The defendant 
in this case contends that the policy as to the mortgagee is canceled by the mort- 
gagee’s act in surrendering the policy and having other insurance issued on the same 
property, and that having paid to Moore all that he was entitled to under the policy, 
the insurer’s liability is at an end. Moore agrees that as to any money coming to 
him under the policy his claim is satisfied, but that he still remains liable to the mort- 
gagee by reason of his note, and security deed. We are of the opinion that Moore, 
with full knowledge of the facts, accepted the amount due him under the policy and 
relieved the defendant of any further obligation to him thereunder, except that he 
was a necessary party plaintiff in any action brought by the Waycross Building & 
Loan Association to enforce its rights thereunder. We hold further that the act 
of the Waycross Building & Loan Association in surrendering the policy for the pur- 
pose of cancellation and having other insurance issued thereon amounted to a can- 
cellation by it of its interest therein, and it may not now recover against the insur- 
ance company. We are not now called on to decide the result of such action of the 
Waycross Building & Loan Association in respect to its claim against Moore. We 
are confronted with a state of facts whereby the insured and mortgagee, under an 
insurance policy, have each by independent action relieved the insurer of liability to 
them. We not only think that the judge erred in directing the verdict for plaintiff, 
but hold that the evidence demanded a verdict for the defendant. The evidence 
demanded a finding that an authorized agent of the Waycross Building & Loan Asso- 
ciation surrendered the policy sued on, to be canceled; and because of this action 
other insurance was taken out in another company on the same property for its 
benefit. Therefore the verdict should have been for the defendant. 

Judgment reversed. 

MacIntyre, J., concurs. 

Broyles, C. J., concurs specially. 

Broyles, Chief Judge (concurring specially). 

In my opinion, under the facts of the case neither of the plaintiffs was entitled 
to recover. Before the loss, the policy of insurance had been canceled by the insur- 
ance company with the consent and cooperation of the Waycross Building & Loan 
\ssociation. It is immaterial whether the agent of the association who handled the 
matter for her principal was authorized to do so, since her action in so doing was 
thereafter substantially approved and ratified by the association. And Moore, after 
he had knowledge of the cancellation, accepted payment from the insurance com- 
pany and gave to the company a written release as to his interest under the policy. 
Furthermore, if no cancellation was effected, additional insurance had been placed 
upon the property, with the knowledge of the Waycross Building & Loan Associa- 
tion and in violation of a provision of the policy sued on. I think that a verdict in 
favor of the defendant was demanded. 


WEXLER v. NATIONAL BEN FRANKLIN INS. CO. et al. 


Municipal Court of City of New York, Borough of Manhattan, Fifth District. 
Aug. 19, 1935. 
281 New York Supplement 949. 
1. INSURANCE. 

Goods held by bailee for hire for manufacture into dresses held to be property 
“held in trust” by assured, within fire policy covering “property of assured, or held 
in trust or on commission,” so as to entitle bailor to recovery for damage to such 
goods by fire while they were held by bailee. 

(For other cases, see Insurance, Dec. Dig. § 164[2].) 

2. INSURANCE. 

Bailor of goods “held in trust” by assured, within fire policy covering goods 
held by assured in trust or on commission, held entitled to sue on policy without 
requesting assured to bring suit, where insurer settled with assured with knowledge 
of owner’s claim. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

3. INSURANCE. 


In bailor’s action on fire policies for value of goods damaged by fire while in 
Possession of bailee for hire, who was insured in policies, evidence that plaintiff’s 
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goods were damaged by fire while on insured’s premises held to make prima facie 
case of liability, in absence of evidence from either party on question of negligence. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. INSURANCE. 

Where bailor carried floater or excess value fire policy on goods in transit or 
in hands of bailees and bailee carried specific fire policies on goods in his possession, 
bailor held entitled to recover under specific policies for damage by fire to goods 
while in possession of bailee, where such policies provided that excess or floating 
policies should not be considered as contributing insurance. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

7. INSURANCE. ; 

Failure to give notice of loss under fire policy held no defense to action thereon, 
where insurer’s adjuster visited premises within two days of fire. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

8. INSURANCE. 

Where bailor’s goods were damaged by fire while in possession of bailee for 
hire, bailee’s refusal to permit insurer to inspect bailor’s property held not to bar 
bailor’s action against bailee’s insurer, in absence of proof that insurer requested 
bailor to permit inspection in accordance with requirements of standard policy. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

9. INSURANCE 

Bailor’s failure to furnish inventory and to separate damaged and undamaged 
goods held not to bar recovery of value of goods damaged by fire while in posses- 
sion of bailee for hire, where bailee’s loss was adjusted and paid by insurer with 
knowledge of bailor’s claim. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

10. INSURANCE. 

Bailor’s alleged failure to file proofs of claim within required time held not to 
bar recovery of value of goods damaged by fire while in possession of bailee for 
hire, where proofs of claim filed with insurer by insured included bailor’s claim. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

11. INSURANCE. 

In bailor’s action on fire policies for value of goods damaged by fire while in 
possession of bailee for hire, insurer’s conduct in paying bailee’s loss with knowledge 
of bailor’s claim held to constitute waiver of right to insist upon performance oi 
technical requirements of policies. 

(For other cases, see Insurance, Dec. Dig. § 399.) 

12. INSURANCE. 

Money advanced to bailor by insurer under excess fire policy to cover loss 
caused by fire while goods were in possession of bailee for hire held a mere loan 
which did not bar bailor’s action on fire policies carried by bailee, where receipt 
signed by bailor stipulated that money was advanced by insurer as a loan which 


— was to repay out of any sum he should recover on his claim for such fire 
oss, 
(For other cases, see Insurance, Dec. Dig. § 599.) 

_ Action by Samuel Wexler, doing business under the firm name and style of the 
Gayety Dress Company, against the National Ben Franklin Insurance Company and 
the Great American Insurance Company. 

Judgment for plaintiff in accordance with opinion. 

Norman S. Rein, of New York City (Joseph Thurlow Weed and Bert Cotton, 
both of New York City, of counsel), for plaintiff. 

John L. Fletcher, of New York City, for defendants. 

Ramo, Justice. 


This action is brought to recover from the defendants on two separate policies 
of fire insurance. The plaintiff is a manufacturer of dresses and some time prior 
to September 28, 1933, sent certain dress materials to his brother Benjamin Wexler, 
who was engaged in business as a cutter and finisher of women’s wearing apparel, 
for manufacture into dresses. Benjamin Wexler was, of course, to receive com- 
pensation for his services in this regard. While the dresses were in the process of 
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manufacture, a fire occurred on September 28, 1933, at the place of business of said 
Benjamin Wexler, which destroyed some and damaged others of the dresses. 

At that time Benjamin Wexler was covered against loss by fire under policies 
issued by the defendants; the National Ben Franklin Insurance Company policy was 
in the sum of $2,000, while the policy issued by the Great American Insurance Com- 
pany was in the amount of $1,000. Both of these policies covered property held by 
the insured “in trust or on commission,” but, as will be subsequently shown, differed 
in terminology and in application. 

The plaintiff proved that a number of dresses having a value of $857 were 
destroyed by the fire, while certain other dresses were damaged to the extent of 
$243; the loss in all amounting to $1,100. 

Following the fire in question, Benjamin Wexler gave notice of the fire to the 
defendant companies. No notice of loss was given by the plaintiff to the defend- 
ants, nor was any inventory of goods damaged or destroyed filed in his behalf. 
Within two days from the date of the fire, one Murtagh, an adjustor for the defend- 
ants, went to the insured’s place of business and made a part inspection of the dam- 
ages. This witness testified that Benjamin Wexler refused him permission to inspect 
plaintiff’s property which had been damaged in the fire. No request was made of 
the plaintiff by the defendants for such an inspection, and it is shown that, with 
knowledge of the plaintiff’s claim, the defendants had made an adjustment and paid 
Benjamin Wexler for his loss. On December 6, 1933, more than 60 days after the 
date of the fire, a notice of claim was filed with both the defendant companies cover- 
ing Benjamin Wexler’s damaged property and specifically including property of the 
plaintiff described as “held in trust.” 

At the time of the fire, the plaintiff carried insurance with the Camden Fire 
Insurance Association which covered property of the insured while in or on the 
premises of contractors and in the course of manufacture. After the fire the plain- 
tiff negotiated with the insurer and received from said association the sum of $1,100, 
which was receipted for by him as a loan repayable out of any net recovery to be 
made by reason of any claim for loss or damage to the property. The plaintiff was 
permitted by the Camden’s representative to remove the partially damaged dresses; 
the dresses which were damaged beyond repair were thereafter sent to the Under- 
writers’ Association. 

|1] 1. The defendants argue that neither of their policies covered the plaintiff's 
property and that the plaintiff has no right to maintain the action. It is apparent 
that Benjamin Wexler, on September 28, 1933, held the plaintiff’s property as bailee 
for hire. The Great American Insurance Company policy, among other things, 
covered “the property of the assured, or held in trust or on commission, or on con- 
signment, or sold but not removed, or on joint account with others, or held on 
storage or for repair * * *.” There can be no doubt that this policy covered the 
plaintiff’s dresses and that the plaintiff had a right to sue thereunder for his dam- 
ages. In Exton Co. v. Home Fire & Marine Ins. Co., 249 N. Y. 258, 164 N. E. 43, 
an action was brought by a bailor on a policy containing a clause almost identical 
with that above quoted. In holding that the coverage of the policies extended to 
the bailor’s property and that he had a right to maintain the action, the court said, 
249 N. Y. 258, at page 261, 164 N. E. 43, 44: 

“We are of the opinion that the policies in this case covered the Brown Com- 
pany’s papers. It was property ‘held in trust’ by the Miller, Tompkins Co. for the 
srown Company, within the meaning which has been given to these words in the 
insurance business and insurance law. 


“The words “in trust” may, with entire propriety, be applied to any case of bail- 
ment, where goods belonging to one person are entrusted to the custody or care of 
another, and for which the bailee is responsible to the owner.’ (Stilwell v. Staples, 
19 N. Y. 401.) 

““The phrases describing property “as held in trust,” or “on commission,” and 
kindred terms, in a policy to an agent, factor or the like, have been held as giving to 
the owner of the property a right to take the place of the insured, to adopt the con- 
tract, and to enforce it in his own name or that of his agent.’ (Waring v. Indemnity 
Fire Ins. Co., 45 N. Y. 606, pages 610, 612 [6 Am. Rep. 146]. See, also, Lewis v. 
Home Insurance Co., 199 App. Div. 556 [192 N. Y. S. 170] ; affirmed, without opinion, 
234 N. Y. 498 [138 N. E. 421]; and Home Insurance Co. v. Baltimore Warehouse 
Co., 93 U. S. 527 23 L. Ed. 868], where it was said that the phrase ‘held in trust” 
is to be understood in its mercantile sense.)” 
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[2] Nor is it necessary in order to bring such an action that the bailor make a 
request upon the bailee to bring the suit. Lewis v. Home Insurance Co., 199 App. 
Div. 556, 192 N. Y. S. 170 (affirmed 234 N. Y. 498, 138 N. E. 421). 

2. A more difficult question is presented as to the plaintiff’s right to succeed in 
his action upon the National Ben Franklin Fire Insurance Company policy. The 
applicable clause therein contained reads: “This policy covers * * * insured’s 
interest in, and legal liability for, such property held in trust or on commission or 
on joint account with others or on consignment or for repairs or on storage or 
otherwise or sold but not delivered.” 

[3] Under the Exton Case, supra, the plaintiff has the right to bring an action 
on this policy. The success or failure of the action must depend on proof of the 
insured’s “legal liability” for the property held in trust or on commission. Since the 
policy insures against the insured’s “legal liability” for the property of others in his 
possession and not against “liability imposed by law” for such property, it is not 
necessary for the bailor to reduce his claim to judgment; the insured incurs the 
liability, within the purview of the policy coverage, upon the mere happening of the 
contingency insured against. Eberhard v. Aétna Ins. Co., 134 Misc. 386, 235 N. Y. 
S. 445. In the instant case, the proof was that the plaintiff’s property was damaged 
by fire while in or on the premises of the insured. The plaintiff did not prove that 
the fire was caused by negligence or lack of care on the part of the insured. On the 
other hand, the defendants did not prove that the fire was nonnegligent, nor did they 
even offer proof to show the circumstances of the loss, the origin of the fire, or the 
precautions taken by them to avoid loss by fire or to remove, if possible, the plain- 
tiff’s property from the premises. Such being the fact, I think that the plaintiff has 
made out a prima facie case of liability on the insured’s part and, consequently, on 
the part of his insurer, the National Ben Franklin Insurance Company. 

[4] In actions concerned with bailments, the bailor makes out a prima facie 
case by proving a request for the redelivery of the property which has not been 
complied with by the bailee. The rule with respect to the burden of proof in such 
situations is stated in the leading case of Ouderkirk v. Central Nat. Bank of Troy, 
119 N. Y. 263, 267, 23 N. E. 875, where the court said: “It is obvious that a bailee, 
whatever the character of the bailment may be, when its purpose has been fully 
satisfied and performed, is bound, upon request, to re-deliver the thing bailed to its 
lawful owner. This is necessarily implied, in all cases, from the nature of the con- 
tract of bailment. The authorities are uniform to the effect that such redelivery 
may be excused in the case of a bailment, mutually beneficial to the parties, by proof 
that the deposit has been lost or destroyed without negligence, or want of such care 
on the part of a bailee as prudent men, under similar circumstances, commonly take 
of their own goods.” 

In holding that mere proof of a fire, in the absence of any attempt at explana- 
tion by the bailee, is sufficient to take the case to the jury, the Court of Appeals, in 
B. J. Russell Mfg. Co. v. New Haven Steamboat Co., 50 N. Y. 121, at page 127, 
said: “The fact of the fire originating on the defendant’s premises, in connection 
with the failure of the defendant to offer any explanation of its origin, or even to 
produce any of the persons said to have been left in charge, or to show that they 
performed their duty, or that any effort was made to take the goods out of the reach 
of the fire, were circumstances from which the jury might have drawn inferences 
unfavorable to the defendant on the question of negligence. The nature of an acci- 
dent may itself afford prima facie proof of negligence (Curtis v. Rochester and 
Syra. R. Co., 18 N. Y. 534, 544 [75 Am. Dec. 258]; Story on Bailments, § 338, 5 
Exch. 787; 3 Hurl. & C. 596; [Stokes v. Saltonstall], 13 Pet. 181 [10 L. Ed. 115]; 
5 Ad. & El. 747; [Ware v. Gay], 11 Pick. [Mass.] 106; 2 Camp. 79), and we think, 
as the case stood, the judge erred in not submitting the question of negligence to 
the jury.” See, also, Wintringham v. Hayes, 144 N. Y. 1, 5, 38 N. E. 999, 43 Am. 
St. Rep. 725. 

In ARtna Ins. Co. of Hartford, Conn. v. Marble Hill Garage, Inc., 146 Misc. 
377, 262 N. Y. S. 93, and in Federal Insurance Co. v. Lindsley, 132 Misc. 54, 228 
N. Y. S. 614, the Appellate Term, First Department, held that a prima facie case 
against the bailee was not destroyed by proof that the bailed article had been stolen 
without proof of the circumstances of the loss and at least prima facie evidence of 
due care on the pailee’s part. 


Certain statements made in Claflin v. Meyer, 75 N. Y. 260 [31 Am. Rep. 467]; 
Stewart v. Stone, 127 N. Y. 500, 28 N. E. 595, 14 L. R. A. 215; Galowitz v. Magner, 
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208 App. Div. 6, 203 N. Y. S. 421; and Wilson v. Christal, 187 App. Div. 660, 176 
N. Y. S. 341, might lead to the conclusion that mere proof of a fire or theft would 
destroy the bailor’s prima facie case and place upon him the burden of proving 
negligence. An examination of those cases, however, will show that in each the 
surrounding circumstances were proved and some explanation of the loss given. 
Here the defendants attempted no explanation of the circumstances of the loss and 
oftered no proof of facts from which inferences of due care could be drawn. 

[5] I am of opinion that the salutary rule which places upon the bailee the bur- 
den of showing that the loss was due to circumstances beyond his control should be 
applied. Accordingly, I hold that the plaintiff has proved Benjamin Wexler’s “legal 
liability for the loss. 

[6] 3. The defendants contend that their policies did not cover the plaintiff's 
dresses, since the plaintiff carried a policy with the Camden Fire Insurance Associa- 
tion covering property in the course of manufacture on the premises or contractors 
or subcontractors. Both the National Ben Franklin and the Great American policies 
contain clauses providing that the coverage does not extend to property “specifically 
insured.” The Camden policy, which is headed “Inland transit floater policy,” like- 
wise contains a clause providing that the coverage thereof does not extend to prop- 
erty “covered by specific insurance in this or any other office,” except in so far as 
there is an excess of value over and above the amount of such specific insurance. 
The Great American policy provides that “excess and/or floating policies’ are not 
to be considered as contributing insurance. 

An examination of the policies convinces me that the Great American and 
National Ben Franklin policies are specific insurance, since they cover property 
placed or located in the premises of the insured. The Camden policy, on the other 
hand, which does not cover merchandise in storage or in the premises of the insured, 
is by its express terms designed to afford coverage to property in transit or in the 
possession of contractors for the purpose of manufacture, and is clearly a floater 
or excess value policy. It is intended to afford coverage over and above the amount 
of specific insurance covering premises located at a specific place or covering a 
specific piece of property. The National Ben Franklin and Great American policies 
are specific in nature, while the Camden is a floater policy. The distinction between 


the two types of policy is made clear in Fairchild v. Liverpool & London Fire & 
Life Ins. Co., 51 N. Y. 65, 69: “This is what is called a floating policy, intended to 
cover property or value which cannot well be covered by specific insurance from 
the circumstance that it is changing in quantity or location. The ordinary purpose 
of such a policy is to supplement specific insurances and to cover values not covered 


by them. Here the plaintiffs’ property would sometimes be in one warehouse and 


sometimes in another, and sometimes on wharves or in transitu over the streets, 
and sometimes above the specific insurances and sometimes under them in value. 
Hence, the necessity for this floating policy to attach to the property wherever it 
might be, and in all cases when it happened to exceed the specific insurances.” 

4. The, defendants raise certain technical defenses which are that plaintiff did 
not (a) give immediate notice of loss; (b) file proof of claim within the time limited 
by the policies; (c) furnish an inventory of the loss nor separate damaged and 
undamaged property; and (d) that no inspection of the property was permitted. 


_(7] So far as notice of loss is concerned, the proof was that the defendants’ 
adjustor visited the premises within two days ,of the fire; no notice was therefore 
necessary. Greenwich Bank v. Hartford Fire Insurance Co. of Hartford, Conn., 
250 N. Y. 116, 164 N. E. 876. 

[8] An inspection of the plaintiff’s property was refused by Benjamin Wexler, 
the defendants’ insured. There was no proof that any request for an inspection 
was made of the plaintiff in accordance with the requirements of the standard policy. 

[9] With respect to the failure to furnish an inventory and to separate the dam- 
aged and undamaged property, the proof was that the loss of Benjamin Wexler was 
adjusted and paid by the defendants with knowledge of the claim of the plaintiff. 


{10] So far as the failure to file proofs of claim within the required time is 
concerned, the proof is that the defendants retained the proofs of claim which were 
served upon them and which included the claim for loss of the plaintiff herein. 

{11] Under the circumstances, the defendants have waived their right to insist 
upon performance of the technical requirements of the policies. McCarthy v. Pru- 
dential Insurance Co. of America, 252 N. Y. 459, 169 N. E. 645; Cummer Lumber 
Co. v. Associated Manufacturers’ Mut. Fire Ins. Corp., 67 App. Div. 151, 73 N. Y. 
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S. 668, afirmed 173 N. Y. 633, 66 N. E. 1106; Czerweny v. National Fire Ins. Co 
of Hartford (Sup.) 139 N. Y. S. 345. 

[12] 5. While the plaintiff was advanced $1,100 by the Camden Fire Insurance 
Association, such advance did not constitute payment of the loss and is no bar to 
this action by the plaintiff. The plaintiff signed an instrument acknowledging receipt 
of the money as a loan repayable out of any recovery he might make by reason of 
his claim for loss. This advance clearly constituted a loan and did not result in a 
payment of the loss. Luckenback v. W. J. McCahan Sugar Refining Co., 248 U. S. 
139, 39 S. Ct. 53, 63 L. Ed. 170, 1 A. L. R. 1522; Kalle & Co., Incorporated v. Morton, 
156 App. Div. 522, 141 N. Y. S. 374, affirmed 216 N. Y. 655, 110 N. E. 1043. 

While the plaintiff proved damages in the sum of $1,100, the complaint demands 
judgment against the defendant National Ben Franklin Insurance Company in the 
sum of $313.96, and against the defendant Great American Insurance Company in 
the sum of $156.98, which are the amounts stated in the apportionment schedule of 
the proof of loss, totaling $420.94. Interest runs from September 28, 1933. 

Judgment for the plaintiff accordingly. 


LUCAS COUNTY FARMERS INS. & AID ASS’N v. HALLETT. 
Court of Appeals of Ohio, Lucas County. Dec. 10, 1934. 
197 Northeastern Reporter 609. 
INSURANCE. 


Insured, receiving notice from secretary of insurance company that assessment 
was due on mutual fire policy, which designated agent to whom assessment should 
be paid, and failing to pay assessment until after policy had lapsed, held not 
entitled to recover for loss sustained after lapse, though policy had been obtained 
from another agent in another township and all previous payments had heen made 
to him. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Syllabus by the Court. 

In an action on a fire insurance policy, where the insured received notice from 
the secretary of the insurance company that an assessment was due, designating 
the agent to whom it should be paid, but insured did not pay the assessment until 
after the policy had lapsed, there can be no recovery for loss sustained after such 
lapse, and it is error not to grant the motion of the insurance company for a 
directed verdict, even though the policy had been obtained from another agent 
in another township and all previous payments had been made to him. 

\ction by Maggie M. Hallett against the Lucas County Farmers Insurance & 
Aid Association. To review a judgment for plaintiff, defendant brings error— 
[Editorial Statement. | 

Reversed, and judgment rendered for defendant. 

Ed. P. Buckenmyer, of Toledo, for plaintiff in error. 

Otto H. Spengler and S. M. Douglas, both of Toledo, for defendant in error. 


DENNIS v. NORWICH FIRE INS. CO. 
Court of Appeals of Ohio, Hamilton County. Feb. 11, 1935. 


197 Northeastern Reporter 792. 
1. INSURANCE. 

In action on fire policy for damage to radio, plaintiff had burden of proot to 
show amount of damage resulting from fire under policy which covered damage 
arising from electrical disturbance only when fire ensued and then only for dam- 
age which was caused by fire, where it was shown that fire damage was caused by 
electricity within radio. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Action by one Dennis against the Norwich Fire Insurance Company. To review 
a judgment awarding nominal damages, plaintiff brings error.—[Editorial State- 
ment. 

Affirmed. 

Sol Goodman, of Cincinnati, for plaintiff in error. 

Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, for defendant in error. 

MatTrHeEws, Judge. 

This action is based upon a fire insurance policy covering household effects, 
including a radio. The policy expressly provides that the insurer shall not be 
liable for damage caused by electrical disturbance or injury to radio apparatus 
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“unless fire ensues, but if fire does ensue, then in consideration of the rate of 
premium at which this policy is written, this company shall be liable for 
damage caused by such ensuing fire.” 

The action was to recover damage to a radio. 

The issues of fact were submitted to the court without the intervention of a 
jury. Judgment was rendered for the plaintiff for one cent and costs. The plain- 
tiff prosecutes this error proceeding. 

[1] It is manifest that the policy only insured against damage by fire. It did 
not insure against damage to a radio from electricity. If fire ensued caused by 
electricity, damage resulting from the fire was within the risk insured against. 

The evidence was conflicting as to the exact cause and extent of the damage 
to the radio. It is manifest that no visible fire arose outside the radio, which 
spread to the radio. If a fire took place, it originated within the radio. There 
was electricity within the radio capable of causing fire, and capable of causing 
damage without the intervention of fire. 

Undoubtedly there was damage caused by electricity, or fire, or both. Whether 
there was fire is not certain, but there is evidence that there was, and there is cir- 
cumstantial evidence to the contrary. The trial judge must have found that there 
was some fire. The judgment for one cent could only be predicated upon such a 
finding. There is no finding in the record of how much damage resulted from fire 
and how much from electricity, and the evidence is conflicting on the subject. A 
judgment for nominal damages was justified on one theory of the facts, and the 
burden was on the plaintiff to show the amount of damage resulting from fire. 

In 5 Joyce on Insurance (2d Ed.), 6222, it is said: “If, however, in case of an 
exemption of liability from explosion insurer proves that said explosion preceded 
the fire and is therefore within the exception, then if damages are sustained by 
insured by reason of a subsequent fire the burden of proof is upon him to show 
the extent thereof, but this does not change the rule as to the burden of proof 
resting upon the plaintiff to prove his case.” 

In German American Ins. Co. v. Hyman, 42 Colo. 156, at page 176, 94 P. 27, 
34, 16 L. R. A. (N. S.) 77, the court says: “And upon this issue, viz., discrim- 
inating between the damages caused by the explosion and those caused by the 
fire and showing the extent of loss resulting from the fire, the burden devolved 
upon plaintiff. That is to say, defendants having shown that the explosion occur- 
red first in point of time, the burden shifts to the plaintiff, and it becomes his 
duty to prove the extent of the damages suffered from the subsequent and result- 
ing fire.” 

To the same effect are Northwestern Nat. Ins. Co. v. Mims (Tex. Civ. App.) 
226 S. W. 738; Rossini v. St. Paul Fire & Marine Ins. Co., 182 Cal. 415, 188 P. 
564: Western Assur. Co. v. J. H. Mohlman Co. (C. C. A.) 83 F. 811, at page 
819, 51 U. S. App. 577, 40 L. R. A. 561. 

The general rule on proof of damage is stated in 22 Ohio Jurisprudence, 909. 

In this state of the record, we cannot say that a judgment for plaintiff for one 
cent resulted from error prejudicial to him. A reversal would be justified only 
on an affirmative finding of prejudicial error. 

Judgment affirmed. 

Hamilton, P. J., and Ross, J., concur. 


CAMDEN FIRE INS. ASS’N v. McCAIN. No. 9602. 
Court of Civil Appeals of Texas. San Antonio. June 26, 1935. 
Rehearing Denied July 24, 1935. 

85 Southwestern Reporter (2d) 270. 


INSURANCE. 

Award of board of appraisers under windstorm policy will not be set aside 
lor fraud, accident, or mistake merely on grounds of inadequacy of award, devo- 
tion of hour’s time to inspect damaged dwelling house, and selection of rainy, 
cloudy afternoon for inspection; there being no evidence of interest, bias, or 
prejudice on part of any member of board. 

(For other cases, see Insurance, Dec. Dig. § 574[2, 4].) 

Appeal from District Court, Cameron County: A. M. Kent, Judge. 

_ Suit by George W. McCain against the Camden Fire Insurance Association. 
From a judgment for plaintiff, defendant appeals. 
Modified and affirmed. 
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Davenport & Ransome, of Brownsville, for appellant. 

Galbraith & Goodrich, of Brownsville, for appellee. 

Brexett, Chief Justice. 

The Camden Fire Insurance Association, defendant below, has appealed from 
a judgment, for $1,061.75 rendered against it in favor of George McCain, plaintiff 
below, upon a policy of windstorm insurance. 

The substantial question is whether there was a sufficient showing to set aside 
the award in the sum of $306.86 made by the appraisers and umpire to whom the 
controversy as to the amount of loss was submitted in accordance with the pro- 
visions of the policy 

The plaintiff’s attack on the award was based, as far as the evidence is con- 
cerned, solely upon the allowance of an alleged inadequate amount, the consump- 
tion of only an hour’s time, or less, in the inspection, and the making of the inves- 
tigation on a rainy, cloudy afternoon. The plaintiff had named as an appraiser 
EK. Morrow, who was the carpenter-foreman employed by McCain on the job 
when the house was originally built. The insurer had named as an appraiser 
Homer L. Fitch. The appraisers named as the umpire Jacob Fossler. The award 
in the sum of $306.86 was signed and sworn to by all three members of the board. 
There is not a syllable of testimony showing interest, bias, or prejudice upon the 
part of any of the three members of the board. Neither of the appraisers nor the 
umpire testified as to the method of appraisal or any circumstances in connection 
therewith. The plaintiff testified that the inspection was made almost entirely. in 
his absence and within an hour or less time at about 4 o’clock on a rainy, cloudy 
afternoon. The plaintiff, also, offered the testimony of three witnesses who 
detailed their observations of the damage to the property and who estimated the 
amount of damages at from $512.56 to $1,061.75. There were only five shingles 
blown off the roof; other shingles were raised; and one window pane was blown 
out. 

The defendant tendered into court the amount of the award. 

Upon the conclusion of the plaintiff's evidence, the defendant made a motion 
for a peremptory instruction, which was overruled. The defendant offered no 
evidence. 

The jury found in response to special issues that the award was not “fairly 
and justly and impartially _arrived at,” and that the property was damaged in the 
aggregate sum of $1,061.75. The court rendered judgment accordingly. 

\n award of the appraisers and the umpire under an insurance policy will not 
be set aside upon the ground of fraud, accident, or mistake merely upon the 
grounds of the inadequacy of the award, the devotion of an hour’s time to inspec- 
tion of the dwelling house in question, and the selection of a rainy, cloudy after- 
noon for the inspection, there being no evidence of interest, bias, or prejudice upon 
the part of any member of the board. Gulf Insurance Company of Dallas v. Pap- 
pas (Tex. Civ. App.) 73 S.W.(2d) 145. 

The judgment of the district court is reformed so as to adjudge a recovery in 
favor of appellee against appellant for the sum of $306.86, without interest, and, as 
thus reformed, the judgment will be affirmed at the cost of appellee. 


FIRE ASS’N OF PHILADELPHIA v. DA CAMARA. No. 9610. 
Court of Civil Appeals of Texas. San Antonio. June 19, 1935. 
Motion for Rehearing Overruled July 31, 1935. 

85 Southwestern Reporter (2d) 338. 
1. INSURANCI 

Admission = estimate of damage to house covered by windstorm policy held 
not error in absence of sworn plea by insurance company denying proof of loss, 
since proof of loss in such case is conclusively presumed to have been properly 
made. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

5. INSURANCE. 

Under windstorm policy on house and furniture therein covering only loss or 
damage caused by wind, insured held not entitled to recover for value of furniture 
where jury found that furniture was damaged partly by water. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Error from District Court, Webb County; J. F. Mullally, Judge. 
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Defendant in error, J. B. Da Camara, in-Fire Association of Philadelphia. To 
review a judgment for plaintiff, defendant brings error. 

Reversed and remanded. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

Gibson & Blackshear, of Laredo, for defendant in error. 

Murray, Justice. 


Defendant in error, J. B. DaCamara, instituted this suit against plaintiff 1 
error seeking to recover for loss to a six-room house and the furniture thastion 
alleged to have been damaged by windstorm. The house was located on the 
beach in the city of Corpus Christi. 

Plaintiff in error had, prior to the storm complained of, issued a policy of 
windstorm insurance covering this house, the furniture therein, and a garage. 

The trial was to a jury who found, in answering special issues submitted to 
them, as follows: (1) That the damage done to thé cottage and to the contents 
thereof was directly due to windstorm; (2) that the damage done to the cottage 
was not caused directly or indirectly by tidal wave, high water, or overflow, 
whether driven by the wind or not; (3) that the sound value of the cottage imme- 
diately prior to the time it was damaged, September 5, 1933, was $2,200 ; (4) that 
the damage done to the cottage on the occasion in question was $2,100; (5) that 
it would have cost $2,100 to have repaired or replaced the cottage; (6) that the 
sound value of the contents of the cottage immediately prior to September 5, 1933, 
was $450; (7) that the damage to the contents was 3450: (8) that it would cost 
$450 to replace the contents of the cottage with material of like kind and quality; 
(9) that plaintiff furnished defendant proof of loss; (10) that the damage suffered 
by the cottage was not due to windstorm and tidal wave, water, or overflow; (11) 
that it was not due to tidal wave; (12) that it was not due to high water; (13) 
that it was not due to overflow; (14) that the damage to the contents of the cot- 
tage in question on the occasion in question was due to windstorm and tidal wave, 
high water, or overflow; (15) that the damage to contents was not due to tidal 
wave; (16) that the damage to contents was not due to high water; (17) that the 
damage to the contents was not due to overflow; (18) that part of the damage 
to the cottage was not due to tidal wave; (19) that part of the damage to the 
cottage was not due to high water; (20) that a part of the damage to the cottage 
and the contents was not due to overflow; (21) that the reasonable cash market 
value of the salvage left in the cottage immediately after the storm was $100. 


Based upon these findings, the trial court entered judgment in favor of defend- 
ant in error in the sum of $750 for damages to the house (the amount of the pol- 
icy being $1,500; there being concurrent insurance in another company for a like 
amount), but found that defendant in error was not entitled to recover for dam- 
age to the contents of the house because of the jury’s answer that part of the 
damage to the contents was due to tidal wave, high water, or overflow. 


Fire Association of Philadelphia, as plaintiff in error, presents this appeal. 
During the trial, defendant in error was permitted to introduce in evidence, 
over the objection of plaintiff in error, an estimate of the amount of damage done 


to the house made by one L. A. Hanke, who was not a witness in the case. Such 
estimate showed the cost of replacing the house to be $2,221.50. 


Plaintiff in error’s objection to the introduction of this estimate was: “Your 
Honor, we object to the introduction in evidence of this memorandum for the 
reason that it is a copy and not the original according to the testimony of the wit- 
ness, and for the further reason that this estimate does not purport to show what 
damage was done by the waves and what damage was done by the windstorm; 
nor does this estimate show the date on which it was made; and we object for the 
further reason that it constitutes the use of a memorandum when the memorandum 
has not been properly proven up nor a predicate laid for its introduction.” 


[1] Defendant in error admits that the estimate would not be admissible as 
evidence of the cost of replacement, but contends that same was admissible for 
the purpose of showing that he had made the report of loss required by his insur- 
ance policy. We overrule this contention. The law conclusively presumes that 
proof of loss was properly made, unless the insurance company by swotn plea 
denies that such proof of loss has been made. Westchester Fire Ins. Co. v. Can- 
non (Tex. Civ. App.) 79 S.W.(2d) 920; London & Lancashire Ins. Co. v. Higgins 
(Tex. Civ. App.) 68 S.W.(2d) 1056. 





372 The Insurance Law Journal, Vol. 86 [ Feb., 1936 


In this case there was no such sworn plea filed by the insurance company and 
hence the question of proof of loss was not an issue in the case. 

[2] Furthermore, the estimate offered in evidence was at most a duplicate 
original of the estimate and was not the best evidence, unless the estimate actually 
filed with the proof of loss be accounted for and good cause shown for not pro- 
ducing it at the trial. If it was in the possession of the insurance company, notice 
to produce it should have been given. Underwriters’ Fire Ass’n v. Henry (Tex. 
Civ. App.) 79 S. W. 1072. 

[3] This estimate having been admitted in evidence without L. A. Hanke, the 
person who made it, being produced as a witness and testifying to its correctness 
and thereby subjecting himself to cross-examination, and this being done over the 
timely objection of plaintiff in error, we conclude that error was committed requir- 
ing a reversal of the judgment based, at least in part, upon this evidence. 

[4] The objection made by plaintiff in error was sufficient to call to the trial 
judge’s attention the inadmissibility of this memorandum as evidence in this cause. 

[5] Defendant in error, by cross-assignment, set up as error the failure of 
the trial court to render judgment in his favor for one-half of the value of the 
furniture. We overrule this cross-assignment. The jury found that the furniture 
was damaged at least in part by tidal wave, high water, or overflow. The insur- 
ance policy contained the following provision: “This company shall not be liable 
for loss or damage, whether incidental to a windstorm, cyclone and/or tornado or 
not * * * caused directly or indirectly by tidal wave, high water and/or overflow, 
whether driven by the wind or not.” 

The policy herein covered only loss or damage caused by wind and excluded 
that caused by tidal wave, high water, and overflow. 

In view of the jury finding and the above provision of the policy, the trial 
judge correctly refused to render judgment for the damage done to the contents 
of the house. 

For the error pointed out, the judgment of the trial court will be reversed and 
the cause remanded. 

Reversed and remanded. 


LLOYDS AMERICA v. PAYNE et al. No. 1617. 
Court of Civil Appeals of Texas. Waco. June 20, 1935. 
Rehearing Denied Sept. 19, 1935. 

85 Southwestern Reporter (2d) 794. 


1. INSURANCE. 

General rule that where insurer's liability is limited by exceptions insured 
inust plead that loss sustained is not within exceptions does not apply if policy 
is not made part of petition nor reference made to its terms, and no exception to 
liability is disclosed. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

3. INSURANCE. 

Permitting jury in action on fire policy to find “loss sustained by insureds” 
because of destruction of insured items held not erroneous as permitting jury to 
find value of items to plaintiffs instead of mere market value thereof, where plain- 
tiffs alleged that property destroyed was of greater value than amount stipulated 
in policy, especially where defendant did not object to manner of submission to 
jury (Vernon’s Ann. Civ. St. art. 2185). 

(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from District Court, McLennan County; Giles P. Lester, Judge. 

Action by C. N. Payne and others against Llovds America. From a judgment 
for plaintiffs, defendant appeals. 

Affirmed. 

3ryan & Maxwell, of Waco, for appellant. 

Richey & Sheehy, of Waco, for appellees. 

GALLAGHER, Chief Justice. 

Appellees, C. N. Payne and Citizens’ National Bank of Waco, sued appellant, 
lloyds America, an insurance association organized and operating under the laws 
of this state, to recover on a fire insurance policy issued by appellant to appellee 
Payne insuring him against direct loss or damage by fire on a certain gin house, 
gin machinery, and equipment in the sum of $3,000, and promising to pay such 





Fire] Lloyds America v. Payne et al. 373 


loss, if any, to said bank as its interest might appear. The case was submitted 


to the jury on special issues, in response to which findings of loss exceeding the 
‘nsurance on each particular item insured were returned. The court rendered 
judgment on the verdict against appellant in favor of appellees for $2,914.97, 
being the amount of the policy sued on, less an indebtedness which appellee 
Payne admitted he owed to appellant. 

Opinion. 


Appellant, in its first group of assignments, assails the sufficiency of the plead- 
ing and findings of the jury to sustain the judgment. The specific contention in this 
connection is that since appellees did not allege in their petition that the fire which 
destroyed the property did not result from causes, liability for which was expected 
hy the terms of the policy, and that since there is no finding of the jury that the 
fire did not result from any such cause, fundamental error is shown. Appellees 
alleged in their petition that appellant had issued its policy insuring them against 
all direct loss or damage by fire to the property described therein, but did not make 
such policy an exhibit thereto. Nothing contained in said petition indicated that 
any particular risk was excepted from the general promise of indemnity contained 
in said policy. Appellant’s answer consisted of a general demurrer and a general 
denial. No ruling by the court on such demurrer was invoked. No objection was 
made to the issues submitted nor to the failure of the court to submit any additional 
issue. Neither was the submission of any other issue requested. There is nothing 
in the transcript as a whole to indicate that any particular risk or risks were 
excepted from the liability assumed by appellant in its policy. 

[1] The general rule announced and applied by our Supreme Court is that 
where the liability of the insurer is limited by exceptions, the insured has the bur- 
den of pleading that the loss sustained by him does not come within any of the 
same. Phoenix Insurance Co. v. Boren, 83 Tex. 97, 98, 18 S. W. 484; Washington 
Fidelity National Ins. Co. v. Williams (Tex. Com. App.) 49 S.W.(2d) 1093, 1094, 
par. 2; American Ins. Co. v. Maddox (Tex. Civ. App.) 60 S.W.(2d) 1074, 1077, 
par. 6; Boston Ins. Co. v. Fitzpatrick (Tex. Civ. App.) 75 S.W.(2d) 897, 898, par. 
1. In the case of Phoenix Insurance Co. v. Boren, supra, the policy containing 
exceptions from liability for losses resulting from particular causes was attached 
to the petition and such exceptions were not negatived. A general demurrer to the 
petition was filed, but no ruling thereon invoked. A recovery on such petition was 
nevertheless sustained. The general rule of pleading above recited does not, how- 
ever, apply when the policy is not made part of the petition, nor reference made 
to its terms and no exception to liability is disclosed. East Texas Fire Ins. Co. v. 
Dyches, 56 Tex. 565, 569; American Ins. Co. v. Maddox (Tex. Civ. App.) 60 
S.W.(2d) 1074, 1077; Georgia Home Ins. Co. v. Trice (Tex. Civ. App.) 70 S.W. 
(2d) 356, 357, par. 2; American Ins. Union vy. Daines (Tex. Civ. App.) 15 S.W. 
(2d) 97, 98, par. 1. Appellees’ petition was therefore sufficient to state a cause of 
action and support a judgment of recovery. While the verdict of the jury does 
not include a finding that appellees’ loss did not arise out of an excepted risk, since 
nothing contained in the transcript disclosed that any such issue was involved, the 
mere absence of a finding thereon does not show fundamental error. 

{2, 3] Appellant presents another group of assignments in which it assails the 
sufficiency of the findings of the jury on the issue of the loss sustained by appellees 
to support the judgment rendered in their favor. The specific contention in this 
connection is that such findings amount in legal effect merely to findings of the 
value to appellees, as distinguished from market or other value, of the several 
items of property destroyed; that the value to appellees of the property destroyed 
is not the proper measure of their damage; and that the application of such measure 
Was not warranted by their pleadings. Based on such contentions, appellant insists 
that the entry of judgment on such findings in favor of appellees constitutes funda- 
mental error. Appellees alleged in their petition that appellant issued to appellee 
Payne its written policy insuring him against all direct loss or damage by fire not 
to exceed certain specified amounts on each item of property covered by such 
policy. Said allegations were in substantially the same language used in that con- 
nection in the policy. Appellees further alleged that the property destroyed was 
worth far in excess of the stipulated insurance thereon. This allegation was in 
legal effect that the value of the property destroyed was in excess of such insur- 
ance. The several issues submitted by the court invoked in each instance a finding 
by the jury of the loss sustained by appellees on account of the destruction of or 
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damage to a separate item of the insured property. As we have heretofore stated, 
appellant made no objection whatever to the manner in which the case was sub- 
mitted to the jury. 

Absent pertinent and timely objection, error in the measure submitted by the 
court to guide the jury in assessing damages is not reviewable on appeal. Failure 
to object in such cases is an effective waiver of the error. Vernon’s Ann. Civ. St. 
article 2185, and note 478 et seq.; Texas Company v. Ramsower (Tex. Com. App.) 
7 S.W.(2d) 872, 876, par. 9; Jagoe Const. Co. v. Harrison (Tex. Civ. App.) 28 
S.W.(2d) 232, par. 4; Port City Lumber Co. v. Markell (Tex. Civ. App.) 9 S.W. 
(2d) 449, 450, par. 2, and authorities there cited; Cummings v. Nix (Tex. Civ. 
App.) 279 S. W. 484, 487, pars. 4 and 5; Childress v. Pyron (Tex. Civ. App.) 285 
S. W. 1100, 1101, par. 3, and authorities there cited; National Life & Accident Ins. 
Co. vy. Bennett (Tex. Civ. App.) 73 S.W.(2d) 676, 677, par. 3; Gestean v. Bishop 
(Tex. Civ. App.) 180 S. W. 302, 303; Alderete v. Cabello (Tex. Civ. App.) 278 
S. W. 950, 952, par. 3; Foster v. Balderez (Tex. Civ. App.) 32 S.W.(2d) 875, 876, 
par. 8; Williams v. Walker (Tex. Civ. App.) 290 S. W. 299, 301, par. 3; Largent v. 
Etheridge (Tex. Civ. App.) 13 S.W.(2d) 974, 978, pars. 16 and 17; Chase Bag Co. 
v. Longoria (Tex. Civ. App.) 45 S.W.(2d) 242, 244, pars. 4 to 6, inclusive, and 
authorities there cited. 

[4] Appellees’ allegation that the property destroyed was of greater worth 
(value) than the stipulated insurance thereon was sufficient. It is not essential to 
the statement of a good cause of action that the petition set out or disclose a proper 
legal measure of damages. A statement of the facts essential to a cause of action is 
all that good pleading requires. 13 Tex. Jur. pp. 314, 315, § 170; Texas & P. Ry. 
Co. v. Curry, 64 Tex. 85, 87; St. Louis S. W. Ry. Co. v. Jenkins (Tex. Civ. App.) 
89 S. W. 1106, par. 3; Cummings v. Nix (Tex. Civ. App.) 279 S. W. 484, 487, par. 
4: Foster v. Balderez (Tex. Civ. App.) 32 S.W.(2d) 875, 876, par. 2; Davis v. Stand- 
ard Rice Co. (Tex. Civ. App.) 293 S. W. 593, 597, par. 4; Machaelis v. Preddy 
(Tex. Civ. App.) 295 S. W. 305, 307, par. 3. ; ‘ 

[5] Appellant presents as fundamental error certain contentions which can be 
determined only by an examination of the statement of facts. An error that 
requires such examination does not come within the definition of fundamental error. 
Chase Bag Co. v. Longoria (Tex. Civ. App.) 45 S.W.(2d) 242, 245, par. 13, and 
authorities there cited. 

The judgment of the trial court is affirmed. 


FIREMAN’S FUND INS. CO. v. REYNOLDS. No. 1620. 
Court of Civil Appeals of Texas. Waco. June 27, 1935. 
Rehearing Denied Sept. 19, 1935. 

85 Southwestern Reporter (2d) 826. 


1. INSURANCE. 

Where party issuing vacancy permit in respect to house insured against fire 
was assistant or clerk of insurer’s duly authorized agent who issued policy, and 
had express authority from him to issue such permits, and issuance was tacitly 
approved by agent through making and preserving of entry of issuance in 
records of agency, issuance held to have constituted waiver of prior unauthorized 
vacancy. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

2. INSURANCE. 

Evidence showing that relative of owner of house insured against fire had moved 
into room of house to protect house from prowlers during vacancy, and had stayed 
there every night with exception of an occasional night, not oftener than once a 
week, held to sustain finding that house had not remained vacant in violation of fire 
policy so as to justify avoidance of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

Examination of owner of house insured against fire, required by insurer in con- 
nection with owner’s proof of loss, held to come within statute providing that no 
misrepresentation or false statement in proofs of loss should constitute defense to 
suit on policy unless fraudulently made in connection with material facts and such 
as to mislead insurer (Rev. St. 1925, art. 5046). 

(For other cases, see Insurance, Dec. Dig. § 548.) 
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4, INSURANCE. oa as eo 
False statement relied on to work forfeiture of rights of insured under a policy 


must have been willfully made, and must not have resulted from inadvertence or 
mistake (Rev. St. 1925, art. 5046). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 
5. INSURANCE. 

Insured, who, upon examination by insurer in connection with proofs of loss, 
erroneously stated that house covered by fire policy had been vacant for period of 
three months, held not to have willfully made false statements justifying avoidance 
of policy, where insured had stated in examination that she had resided in another 
city during time inquired about, and that statements were based on information, and 
insured was not shown to have known that house was not in legal sense vacant dur- 
ing period (Rev. St. 1925, art. 5046.) 

(For other cases, see Insurance, Dec. Dig. § 458.) 

Appeal from District Court, McLennan County; Sam R. Scott, Judge. 

Action by Mrs. Lorene Reynolds against the Fireman’s Fund Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Jos. W. Hale, of Waco, for appellant. 

F. M. Fitzpatrick, of Waco, for appellee. 

GALLAGHER, Chief Justice. 

Appellee, Mrs. Lorene Reynolds, owned a house and lot in an addition to Waco 
Appellant issued its policy insuring her against direct loss or damage to said house 
from fire, subject to certain stipulations contained in such policy, which stipulations 
will be recited in connection with our discussion of appellant’s contentions based 
thereon. Appellee occupied the premises for a time as a home. She then removed 
to San Antonio. Immediately after her removal from the house it was occupied by 
a tenant named Stapp. He vacated the same on March 3 or 4, 1933. Appellee, on 
learning that the house was vacant, wrote her brother in Waco, W. H. Hunt, to go 
to the agency which issued the policy and get a vacancy permit. He, on March 17, 
1933, went to the office of the agent, stated that the house had been vacant for 
more than ten days, and requested and received a permit for the same to remain 
vacant for sixty days thereafter, during which period the liability of appellant in 
case of loss was to be only two-thirds of the amount stipulated in the face of the 
policy. He sent said permit to appellee in San Antonio, and she placed the same with 
the policy. 

Appellee, on leaving for San Antonio, authorized her father, S. P. Hunt, who 
lived next door to the house, and her brother, W. H. Hunt, who lived elsewhere in 
Waco, to look after the same. Soon after the tenant Stapp vacated the house, some 
slight injury was done thereto by prowlers. For the purpose of preventing further 
depredation, appellee’s father requested another son, Guy Hunt, to sleep in the 
house at night. Guy Hunt thereupon, on March 17, 1933, moved into the front room 
of said house, taking with him a bed, mattress, quilts, washstand, chair, and lamp, 
aud with the exception of an occasional overnight visit with some friend, not at 
any time oftener than once a week, occupied said room and slept therein each night 
from the date aforesaid to June 2, 1933, when he vacated said house and a tenant 
named Adams moved into the same. Adams occupied said house until the 28th or 
29th day of said month, when he vacated the same. Within a few hours after he 
left the house it was totally destroyed by fire. Appellee presented proofs of loss, 
upon consideration of which appellant demanded the privilege of examining the 
insured under oath. Appellee came to Waco and submitted to such examination. 
Shortly thereafter defendant expressly denied liability and appellee instituted this 
suit 

The case was tried by the court without the intervention of a jury and judgment 
rendered against appellant for $1,200, the full amount stipulated in the policy, with 
legal interest thereon. The court, at the request of appellant, filed findings of fact 
and conclusions of law. Appellant also had a full transcript of the evidence intro- 
duced at the trial prepared, signed by counsel, approved by the court, filed and 
transmitted as a part of the record in the cause. 


Opinion. 
_ [1] Appellant contends that the policy sued on became, by its own terms, void 
ecauise the insured house became vacant and unoccupied on March 4, 1933, and so 
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remained for more than ten days, and that its right to assert the invalidity thereof 
as a defense to this suit had not been waived. Said policy contained a provision, in 
substance, that unless otherwise provided by agreement indorsed thereon or added 
thereto, it should become void if the insured property was a dwelling and should 
be or become vacant for a period exceeding ten days or unoccupied for a period 
exceeding thirty days. It is conceded that said house became vacant and unoccupied 
and so remained for more than ten days prior to March 17, 1933. On that 4 
appellee’s brother, W. H. Hunt, acting for her and at her request, appeared i 

person, at the office of appellant’s agent and requested the issuance of a veins 
permit. He stated in connection with such request that the house was vacant and 
unoccupied and had been in such condition for more than ten days. Appellant’s agent 
was absent from his office at the time and same was in charge of Mrs. Ewing, his 
assistant and clerk. She had express authority from him to issue vacancy permits, 
by the terms of which only two-thirds of the stipulated insurance should be paid in 
event of loss during such vacancy. Such permits did not require the payment of 
any additional premium and were apparently issued on request as a matter of course 
Mrs. Ewing, acting for appellant, issued such a permit, authorizing the house to 
remain vacant or unoccupied for a period of sixty days from the date thereof. 
She signed the name of appellant’s agent to such permit on the typewriter and 
delivered the same to said Hunt, who forwarded the same to appellee. Appellee 
received said permii, placed it with her policy, and relied thereon. Appellant's agent 
made a notation of the issuance of said permit on his daily report at the time, or 
caused the same to be done. He testified that he had a copy of said report in his 
othce at the time of the trial. Appellant does not deny that its agent who issued the 
policy had authority to waive the technical forfeiture thereof on account of the 
prior vacancy and nonoccupancy, from which no injury or loss had at that time been 
sustained, nor that had such permit been issued by him in person, the issuance 
thereof would have constituted such recognition of the continued validity of the 
policy as to amount to a waiver of its right to avoid the same on account of such 
prior vacancy. See in this connection Home Ins. Co. v. Shepherd (Tex. Civ. App.) 
63 S.W.(2d) 758, 760, par. 1 (writ refused); Springfield Fire & Marine Ins. Co. 
v. Brown (Tex. Civ. App.) 13 S.W.(2d) 916, 917, pars. 1 and 2; Austin Fire Ins. 
Co. vy. Polemanakos (Tex. Com. App.) 207 S. W. 922, 925, par. 4. Appellant's 
specific contention is that the issuance of said permit did not constitute a waiver of 
the prior unauthorized vacancy because the same was issued by an assistant or 
clerk in the office of its agent and not by the agent himself. A phase of appellant’s 
contention was considered by this court in the case of London & Lancashire Insur- 
ance Co., Ltd. v. Higgins, 68 S.W.(2d) 1056, 1059, pars. 9 to 11, inclusive. We quote 
therefrom as follows: “We may safely asserts as a matter of common knowledge 
that a large part of the actual business of many insurance agencies was then and is 
now transacted by clerks and other employees. The authorities in this state hold 
that in agencies so conducted, the action of such clerks or employees in the usual 
course of the business of the agency and with the approval, express or implied, of 
the regularly constituted agent, is in legal effect the act of the agent himself. Phoenix 
Ins. Co. v. Ward, 7 Tex. Civ. App. 13, 26 S. W. 763, 764 (writ refused), and 
authorities there cited; Connecticut Fire Ins. Co. v. Fields (Tex. Civ. App.) 236 
S. W. 790, 793, par. 4; Austin Fire Ins. Co. v. Brown (Tex. Civ. App.) 160 S. W. 
973, 974, par. 3; Hartford Fire Ins. Co. v. Josey, 6 Tex. Civ. ae 290, 25 S. W. 
685, par. 2; German Ins. Co. v. Everett (Tex. Civ. App.) 36 S W. — 127 (1st 
column) ; Camden Fire Ins. Ass’n v. Wandell (Tex. Civ. App.) 195 S 289, 290, 
par. 1, and authorities there cited. The rule is stated in 26 C. J. p. 42, : 31, as fol- 
lows: ‘And a person empowered by an authorized agent to represent him in negotia- 
tions for insurance has the same power to bind insurer as has the agent.’ See, 
also, Southern Mutual Fire Ins. Co. v. Mazoch Bros. (Tex. Civ. App.) 291 S. W. 
257, 258, 259, pars. 1 and 2 (writ dismissed) ; Zurich General Accident & Liability 
Ins oe v. Fort Worth Laundry Co. (Tex. Civ. App.) 58 S.W.(2d) 1058, 1060, pars. 
2 and 3, and authorities there cited; Universal Automobile Ins. Co. v. Hallinan 
(Tex. Civ. App.) 54 S.W.(2d) 199, 200, par. 1; American National Ins. Co. v. Park 
(Tex. Civ. App.) 55 S.W.(2d) 1088, 1091, par. 5; Royal Indemnity Co. v. Hook, 155 
Va. 956, 157 S. E. 414, 417, - 5, and authorities there cited ; Pemnavivanta Com- 
pany v. Home Life Ins. Co. America, 295 Pa. 286, 145 A. 286, 287, par. 3: 

Cooley's Briefs on lasiesiee, aa 4049 et seq.; 32C. j. p. 1068,§ 146.” See tes 
in this connection Barone v. AStna Life Ins. Co., 260 N. Y. 410, 183 N. E. 900, 902, 
pars. 3 to 5, inclusive; Westchester Fire Ins. Co. v. Green, 223 Ala. 121, 134 So. 
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881, 882, 883, pars. 2 to 5, inclusive; Bennett v. Standard Accident Ins. Co. (Mo. 
\pp.) 264 S. W. 27, 30, par. 6; Smith v. North British & Mercantile Ins. Co., 214 
Mo. App. 539, 263 S. W. 1031, 1033, pars. 1 and 2. Since the testimony in this case 
shows affirmatively that Mrs. Ewing who issued the vacancy permit, was the assist- 
ant or clerk of appellant’s duly authorized agent who issued the policy, and had 
express authority from him to issue such permit, and since the testimony further 
shows that an entry of such issuance was made and preserved in the records of the 
agency, both affirmative authority for such action and tacit approval thereof were 
shown and such issuance constituted a waiver of the prior unauthorized vacancy. 


[2] Appellant contends that the undisputed evidence shows that the insured 
building was vacant and unoccupied on the 17th day of May, 1933, the date when 
the vacancy permit hereinbefore discussed by its own terms expired, and that it so 
remained for a period of more than ten days, in violation of the requirements of 
the policy, and that the finding of the court that such building was not, after March 
17, 1933, and before the fire which destroyed the same, vacant for a period of ten 
days nor unoccupied for a period of thirty days, in violation of the terms of the 
policy, was without support in the evidence. The facts on which appellee’s claim of 
continued occupancy of the house from March 17, 1933, until the same was occupied 
by her tenant Adams have been hereinbefore briefly recited. Such recital is sup- 
ported by the affirmative testimony of Guy Hunt and corroborated by the testimony 
of W. H. Hunt. The findings of the court are in accord with and supported by 
such testimony. Appellee’s said contentions are therefore overruled. 

3-5] Appellant contends in the alternative that if the insured building was m 
fact neither vacant nor unoccupied after March 17, 1933, as recited in the finding of 
the court above referred to, that appellee swore falsely in her oral examination 
required by it in connection with her proof of loss, and that such false swearing, 
under the terms of the policy, rendered the same void and insufficient to support a 
recovery. The policy sued on contained a provision requiring appellee to submit to 
examination under oath by any person named by appellant, and a further provision 
that the entire policy should be void in case of fraud or false swearing by the 
insured touching any matter relating to such insurance or the subject thereof. Appel- 
lee came from San Antonio to Waco at the demand of appellant to be examined on 
oath concerning her loss. She stated on such examination, in response to a question 
propounded by appellant’s representative, that her said house became vacant on 
March 4, 1933, and remained in that condition until June 2, 1933. Appellee in the 
course of said examination stated specifically that she resided in San Antonio during 
the entire time inquired about, and that her statements were based on information 
received from others. There is nothing to indicate that the occupancy of the house 
by her brother Guy during such period had been disclosed to her, nor that she knew 
or had been advised that said house was not, in a legal sense, vacant nor unoccupied 
while he kept the enumerated articles of furniture therein and slept there at night. 
Said statement was palpably contrary to her interest and could not therefore be 
reasonably considered to have been knowingly or fraudulently made. The trial 
court found specifically that appellee on such examination answered under oath all 
questions pertaining to matters of which she had knowledge, fairly, frankly, and 
honestly. The court, in his conclusions of law, exonerated appellee from any charge 
of fraud or false swearing and from having made any material misrepresentations 
calculated to mislead appellant or cause it to waive or lose any valid defense to 
appellee’s claim. Article 5046 of our Revised Statutes provides specifically that no 
misrepresentation or false statement in proofs of loss shall constitute any defense 
to a suit upon an insurance policy unless it be shown on the trial that such false 
statement was fraudulently made and misrepresented a fact material to liability and 
that the insurer was thereby misled and caused to waive or lose some valid defense. 
The examination of appellee in this case was within such provision of the statute. 
The false statement relied on to work a forfeiture of the rights of the insured under 
a policy must have been willfully made and must not have resulted from inadvertence 
or mistake. Lion Fire Ins. Co. v. Starr, 71 Tex. 733, par. 4, 12 S. W. 45; Phoenix 
ins. Co. vy. Swann (Tex. Civ. App.) 41 S. W. 519, pars. 1, 3 and 4. Our courts have 
uniformly required an insurer seeking to defeat liability on the ground of fraud and 
false swearing to fully meet the requirements of the article above quoted. Fidelity- 
a Fire Ins. Co. v. Sadau (Tex. Civ. App.) 167 S. W. 334, 335, pars. 1 and 2; 

Camden Fire Ins. Ass’n v. Puett (Tex. Civ. App.) 164 S. W. 418, 419, par. 2; 
Phoenix Ins. Co. v. Shearman, 17 Tex. Civ. App. 456, 43 S. W. 930, par. 5 (writ 
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refused [Tex. Civ. App.] 43 S. W. 1063); Westchester Fire Ins. Co. v. Wagner, 
24 Tex. Civ. App. 140, 57 S. W. 876, par. 3 (Writ refused). Appellant has failed 


to do so. 
The judgment of the trial court is affirmed. 


PULASKI & GILES MUT. INS. CO. v. DOWNS. 
Supreme Court of Appeals of Virginia. Sept. 19, 1935. 
181 Southeastern Reporter 361. 
1, INSURANCE. 


Member of mutual fire insurance company was bound by rules and provisions 
of by-laws limiting authority of directors of company to insure wooden buildings 
less than 100 feet distant from other buildings to fire originating on premises, and 
was conclusively presumed to have had knowledge of them and limitations thereby 
placed on power of its agents and employees. 

(For other cases, see Insurance, Dec. Dig. § 54.) 

2. INSURANCE. 

Where member of mutual fire insurance company had actual and constructive 
knowledge of provisions of by-laws limiting authority of directors to insure wooden 
buildings less than 100 feet from other buildings to fire originating on premises 
only, but, through mistake of agent, policy was written without the limitation, 
company sield entitled to have policy reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Appeal from Circuit Court, Pulaski County. 

Suit by the Pulaski & Giles Mutual Insurance Company against Mrs. E. C. 
Downs. From a decree of dismissal, plaintiff appeals. 

Reversed and reinanded. 

Argued before Campbell, C. J., and Holt, Gregory, Browning, Chinn, and 
Eggleston, JJ. 

S. B. Campbell and Geo. P. Young, both of Wytheville, for appellant. 

Gilmer, Wysor & Gilmer, of Pulaski, for appellee. 

EcGLEsTON, Justice. 

This appeal brings under review a decree sustaining a demurrer to and dis- 
missing a bill in chancery filed by Pulaski & Giles Mutual Insurance Company 
against Mrs. E. C. Downs. The object of the suit is to reform a fire insurance 
policy issued by the company to Mrs. Downs, and to enjoin an action at law which 
she had instituted thereon. 

From the allegations of the bill, which, of course, must be taken as true on 
a demurrer, the following facts appear: 

Pulaski & Giles Mutual Insurance Company, hereinafter referred to as the 
association, is a corporation chartered by a special act of the General Assembly 
of Virginia, approved February 10, 1900. It is a mutual benefit association organ- 
ized for the purpose of mutual insurance against fire, the losses being provided 
for and paid by assessing all of its members for their ratable share thereof in the 
manner provided in the by-laws. The charter gives to the association express 
authority to classify the property which it will insure, and further provides that 
every person who desires to become a member of the association shall sign a writ- 
ten or printed application expressing assent to the terms of its charter and by-laws. 
The association engages in no business other than the protection of its own mem- 
bers in accordance with the terms and conditions of its charter and by-laws. 

Pursuant to the act of incorporation, the association passed and promulgated 
by-laws, copies of which were sent to all of its members, including Mrs. Downs. 
Section 7 of the by-laws provides: 

“But no building shall be admitted for insurance unless it be at least one hun- 
dred (100) feet distant from any other building owned or controlled by adjacent 
property holders, if of wood, or at least fiftv (50) feet distant if of brick, stone, 
cement or metal, and covered with non-inflammable roofing. * * * 

“Directors may insure property by special contract against its own fire only, 
the assured assuming all risks of fire from surrounding buildings.” 

This provision of the by-laws was expressly explained to Mrs. Downs, and she 
therefore had actual as well as constructive notice of the limitations on the author- 
ity of the association, its directors and agents, in the matter of assuming risks and 
classifying property. 
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On May 24, 1920, in accordance with the charter and by-laws, Mrs. Downs 
signed an application for membership in the association and for a policy of $1,000 
on her dwelling house on Max creek, in Pulaski county. Since this dwelling was 
within the prohibited distance of 100 feet from buildings owned by an adjacent 
property owner, the application, in accordance with the by-laws, provided that the 
said residence should be “insured against its own fire only,” that is, against fire 
originating on the premises of Mrs. Downs. This application was approved and 
accepted and the policy of $1,000 issued thereon. 

On June 24, 1924, in accordance with the charter and by-laws, Mrs. Downs 
signed a written application applying for a policy of $1,350 on the same property. 
In this application it was again stated that the property was to be “insured against 
its own fire only.” This application was received thereon in lieu of the policy 
dated May 24, 1920, the latter being thereupon surrendered and canceled. 

Although the application expressly stated that the property was to be “insured 
against its own fire only,” which was fully explained and assented to by Mrs. 
Downs, and although, in view of the proximity of the adjoining property, the 
by-laws expressly limited the assumption of risk on this property to fires orig- 
inating on the premises of the insured, through a mistake or inadvertence of the 
agent the policy was written without such limitation. 

As the insurance company did not keep a copy of the policy, it did not know 
of this omission of limitation of liability until the dwelling was destroyed by fire 
on January 29, 1934. 

It appears that the same premiums or assessments are charged on policies 
containing the limitation as to insurance against fires originating on the premises 
as are charged for the policies issued on property which can be insured against 
all fires. Therefore, there was no difference in the premiums on the two classes 
of risks which would call to the attention of the association the fact that Mrs. 
Downs’ policy imprope rly gave her unlimited protection. 

\ fire, originating on the property of an adjoining landowner, and within 100 
feet of Mrs. Downs’ dwelling, was communicated thereto and destroyed it. 

The association declined to pay Mrs. Downs’ claim for the face of the policy, 
$1,350, on the grounds that there was a mutual mistake in the writing of the pol- 
icv, and that the association never intended to assume, had no authority to assume, 
and its agents had no authority to bind it to assume, the risk of fire from the 
adjoining property. ‘Thereupon Mrs. Downs instituted an action at law against 
the association in the circuit court of Pulaski county to recover the face of the 
policy. The association promptly filed its bill in chancery in the same court, 
setting out the above facts, asking that the policy be reformed and rewritten in 
accordance with the application and by-laws of the association so as to limit the 
risk assumed to insurance against fire originating on the premises of Mrs. Downs, 
and praying that the action at law brought to recover the face of the policy be 
perpetually enjoined. 

Mrs. Downs filed a demurrer to the bill, the substance of which is stated in 
her brief as follows: “That the bill shows on its face that there was not and 
could not have been a mutual mistake as a matter of law; second, that if there 
was such a mistake, it was the legal duty of the insurance company to discover and 
seek to correct it within a reasonable time after the insurance policy was delivered ; 
and it is estopped to come into a court of equity ten years after the policy was 
delivered and six months after loss of the property by fire and ask for reforma- 
tion.’ : 


In entering the decree sustaining the demurrer and dismissing the bill, we 
think the lower court was in error. 

That the association had no power to issue this policy cannot seriously be 
questioned. It was not, as the lower court states in its written opinion, “empow- 
ered to write fire insurance generally,” but was authorized to do so only within 
certain restricted limits. According to its charter, its business was restricted to 
insuring property: (1) Located in the counties of Pulaski and Giles, in the state 
of Virginia; (2) owned by the members of the association; and (3) ‘ ‘upon such 
terms and under such conditions as are hereinafter mentioned or may be fixed by 
the By-Laws of this Company.” 

According to the express provisions of the by-laws, since Mrs. Downs’ dwelling 
was within 100 feet of a building owned by an adjacent property owner, the direc- 
tors of the association were authorized to insure it only against fire originating on 
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her premises, and Mrs. Downs was to assume “all risks of fire from surrounding 
buildings.” 

Therefore, the policy as written without this limitation, insured Mrs. Downs 
against risks which the Association was powerless to assume because it was 
expressly prohibited from doing so by its by-laws. 

[1] It is likewise too well-settled for argument that Mrs. Downs’ was bound by 
the rules and provisions of the by-laws, and is conclusively presumed to have had 
knowledge of them and the limitations thereby placed on the power of its agents 
and employees. 

Under the terms of the charter, every person desiring to become a member 
of the association was required to sign a written or printed application describing 
the property to be insured, “and expressing their * * * assent to the by-laws of 
the Company.” The policy delivered to Mrs. Downs expressly provided “That 
both the Company and the insured shall be governed by the Charter and By-Laws 
of this Company.” 

In Bixler v. Modern Woodmen, 112 Va. 678, 681, 72 S. E. 704, 705, 38 L. R. 
A. (N. S.) 571, this court: “A person who takes out a policy in a mutual 
henefit society becomes a member of the society, and is bound by the rules and 
provisions of its charter and the by-laws lawfully made in pursuance thereof, and 
is conclusively presumed to have knowledge of them all. Knights of Columbus v. 
Burrough’s Beneficiary, 107 Va. 671, 60 S. E. 40, 17 L. R. A. (N. S.) 246, and 
authorities cited. 

“This being so, the insured is charged with knowledge of the limitation upon 
the powers of the agents of such company found in its by-laws.” 

See, also, Kennard v. Travelers’ Protective Association, 157 Va. 153 
S. E. 38; International Brotherhood of Boiler-Makers v. Wood, 162 Va. 

175 S. E. 45. 

We applied the same principles to mutual fire insurance companies in Mutual 
Fire Insurance Co. v. Turner, 115 Va. 631, 79 S. E. 1067; Northern Neck Mutual 
Fire Ass’n y. Turlington, 136 Va. 44, 116 S. E. 363; Farmers’ & Mechanics’ Beney 
olent Fire Insurance Ass'n of Roanoke and Botetourt Counties v. Horton, 157 
Va. 114. 216, 160° S.. §..-315. 

So much for Mrs. Downs’ constructive knowledge of the provisions of the 
charter and by-laws of the association of which she was a member. 

[2] Furthermore, according to the allegations in the bills, taken as true on a 
demurrer, Mrs. Downs had actual knowledge of these provisions of the by-laws, 
which were explained to, thoroughly understood and assented to bye her. This being 
true, she, of course, knew that the policy which she received and had in her pos- 
session was not in accordance with her actual agreement with the association. 

It should also be remembered that Mrs. Downs got precisely the protection for 
which she paid. The premiums or assessments charged her were exactly the same 
as would aie been charsed if the policy had been correctly written in accordance 
with the agreement of the parties. According to her written application, she 
applied for protection against fire originating on her own premises. The associa- 
— could give her no greater protection than this because it was prohibited by its 
by-laws from so doing, since her dwelling was within 100 feet of a building of an 
adjacent property owner. 

If Mrs. Downs’ contention prevails, and the association is estopped because 
of the negligent mistake of its agent from showing the true intended contract, 
then Mrs. Downs will be given an unfair advantage over her fellow members of 
the association in that she was allowed to have a more hazardous risk, carrying 
the same rate of assessment as the less hazardous. 

Furthermore, if her contention prevails, how will this loss be paid? It cannot 
be paid out of the surplus or capital of the association, because it has none. All 
losses are paid by levying assessments on the members of the association—that is, 
her partners in the enterprise of mutual insurance. If assessments to pay this 
loss were levied on the other members, their reply would be that they could not 
be called upon to pay an assessment to cover a loss under a policy written contrary 
to the by-laws. They would point out that the by-laws, of which each member 
had a copy, expressly provided that dwellings within 100 feet of the buildings of 
adjacent property owners were not to be insured against fires originating from 
such adjacent buildings. Such answer would be a complete defense to these 
assessments. For how could the court hold that provisions in the by-laws for 
assessments were binding on the members sought to be assessed, but that the 
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same by-laws were not binding on the one member for whose benefit the assess- 
ment was made? 

Needless to say, a court of equity will not allow Mrs. Downs to claim under 
the by-laws and enforce the collection from her associates of assessments to pay 
her loss, and at the same time claim in derogation of the same by-laws when her 
associates, through the association, seek to limit her policy to the terms which she 
intended to make. 

[4] Nor can we agree with Mrs. Downs’ contention that the association is 
estopped by laches from asking for a reformation of the policy. 

In Milligan y. Milligan, 145 Va. 184, 188, 133 S. E. 672, 673, this court, speak- 
ing through Judge Campbell, said: ‘Laches is not necessarily implied from mere 
lapse of time. To constitute laches there must be a delay that works a disadvan- 
tage to another.” 

\nd again, in Camp Manufacturing Co. vy. Green, 129 Va. 360, 368, 106 S. E. 
394, 397, Judge Prentis said: “The underlying reason for the doctrine of laches is 
that because of the lapse of time, and the death of parties, it is impossible to 
ascertain all the facts, and therefore it is just to leave the parties in the position 
1 which they have placed themselves.” 

[5] It is admitted that the association brought this suit for a reformation of 
the policy within a short time after it discovered the mistake, even though the 
property had been destroyed by fire in the meantime. There is no claim that Mrs. 
Downs has lost any evidence by reason of the lapse of time, or that she has altered 
her position to her detriment in the meantime. Nor would the fact that the mis- 
take was not discovered until after the loss prevent a reformation of the policy. 
Dickenson County Bank vy. Royal Exchange Assur., 157 Va. 94, 160 S. E. 13, 76 
\. LL. R. 1209. There is no merit in this contention. 

Our conclusion is that the allegations in the bill, if true, entitle the insurance 
company to the relief praved for. Mrs. Downs applied for a policy insuring her 
against a limited risk. She had actual and constructive knowledge of the pro- 
visions of the by-laws, under the terms of which she was entitled to protection 
against such limited risk, and nothing more. These by-laws were a part of her 
contract with the insurance company as well as a part of her contract with the 
other members of the association. She is estopped to contest the insertion in her 
policy of the provision for limited insurance. Promptly on the discovery of the 
mistake in the policy the insurance company brought suit for a reformation 
thereof. Mrs. Downs was in no way prejudiced by the fact that the suit was not 
instituted at an earlier date. The insurance company, therefore, is not estopped 
trom showing that the policy was intended to protect Mrs. Downs against only a 

nited risk 

The decree is accordingly reversed, and the cause is remanded for further 
roceedings in conformity with this opinion. 

neversed and remanded. 


McCULLOCH et ux. v. NORTHWESTERN MUT. FIRE ASS’N. No. 25545. 
Supreme Court of Washington. Aug. 12, 1935. 
48 Pacific Reporter (2d) 217. 
1, INSURANCE. 

Under fire policy providing that policy should be effective only while building 
was occupied solely for dwelling house purposes, where tenants used dwelling house 
covered by policy primarily as place for illicit distillation of intoxicating liquor, 
owners of dwelling were not entitled to recover for damage by fire notwithstanding 
;wners may have been innocent of tenants’ unlawful use of property. : 

(For other cases, see Insurance, Dec. Dig. § 320.) 

Department 1. 

\ppeal from Superior Court, King County; Chester A. Batchelor, Judge. 

\ction by J. F. McCulloch and wife against the Northwestern Mutual Fire 
\ssociation. From a judgment for plaintiffs, defendant appeals. 

Reversed, with instructions for entry of judgment for defendant notwithstanding 
verdict. 

Shank, Belt & Rode, of Seattle, for appellant. 

Leo J. Brand and B. Gray Warner, both of Seattle, for respondents. 

BEALS, Justice. 

Plaintiffs, J. F. and Selina McCulloch, are the owners of an acre of land, upon 
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which stands a ten-room dwelling; the property being located in Seattle, on the 
southerly portion of what is known as the “Beacon Hill District.” The house was 
fully furnished, and about February 1, 1933, was rented to persons representing 
themselves to be Mr. and Mrs. Taylor and Mr. Reed. March 17th following, the 
house caught fire and suffered considerable damage. Immediately upon the starting 
of the fire, the tenants decamped, leaving so hurriedly that they abandoned several 
articles of clothing. They also left behind them a 300-gallon still, capable of pro- 
ducing 150 gallons of alcohol every twenty-four hours and completely equipped for 
the manufacture of intoxicating liquor, from forty to one hundred 5-gallon tin cans, 
and other equipment appropriate to a distillery. 

Defendant, Northwestern Mutual Fire Association, a corporation, had for many 
years insured the dwelling and the furniture against loss by fire. The amount of 
damage was fixed, by agreement between the parties, at $723.54. The defendant, 
however, denied liability, contending that the property had been used for an illicit 
distillery, and that this use placed the premises without the protection of the fire 
insurance policies, which provided that they should be effective while the building 
was “occupied only for dwelling house purposes.” 

The issues having been made up, the case was tried to a jury, which returned a 
verdict in plaintiffs’ favor. From a judgment entered on this verdict, defendant 
has appealed, assigning error on the overruling of its challenge to the sufficiency of 
the evidence, which it interposed at the close of respondents’ case, upon the denial of 
its motion for a directed verdict at the close of all the testimony, upon the denial 
of its motion for judgment notwithstanding the verdict, and upon the entry of the 
judgment. The appeal presents the question of whether or not appellant is now 
entitled to judgment in its favor as matter of law, notwithstanding the verdict of 
the jury. 

Appellant argues that it clearly appears from the evidence that the premises, at 
the time of the fire, were used generally for the purpose of conducting an illicit 
distillery, and that, this being one of its principal uses, the policies of fire insurance 
which appellant had written were rendered void, and that respondents cannot recover 
thereon. 


The evidence clearly indicates that at and for some time prior to the fire the 
house was occupied by the Taylors and another man who gave his name as Reed. 
These three persons undoubtedly lived in the house, sleeping and eating there. 
Meals were prepared, the washing was hung out on the line, and to general appear- 
ances the house was being put to normal use, although one of respondents’ witnesses 
testified that he frequently detected the odor of mash coming from the premises, 
and that this smell could be detected any time that the wind was blowing from the 
right direction. When the tenants abandoned the place, they left used dishes in the 
kitchen sink, some provisions in the pantry, and a few articles of clothing. 

Respondents’ son testified that he saw the house shortly after the fire, that the 
still had been operated by a gasoline burner in position thereunder, and that the fire 
was right at the still. His supposition was that, under pressure, one of the seams of 
the still had opened, and that the mash had run down onto the plates and become 
ignited. There is other testimony to the same effect. It was evident that the fire 
burned upwards through a hole in the floor, which the Taylors had cut for use in 
connection with the still. This witness also testified that in a bedroom above the 
still, which the tenants had evidently used as a storeroom there were about one hun- 
dred 5-gallon cans piled against the wall, and two large stone crocks. 

A government investigator, testifying for appellant, stated that, as a part of the 
distillery above referred to, there were four large mash vats, together with mash 
pumps, motors, and other necessary equipment; that the plant was larger than the 
average illicit still; that, with one exception, the tanks were full, and there was 
some alcohol. Other witnesses testified to the nature of the still, its capacity, and 
the appliances and material, including 2,400 gallons of mash and a half a dozen or so 
barrels, used in connection therewith found on the premises after the fire. 

Several witnesses called by appellant testified that the house, while completely 
furnished, did not have the appearance of being used as an ordinary dwelling is used, 
but that the closets, dressers, etc., were empty, and that there was only a very small 
amount of food in the kitchen. One witness testified that, just before the fire 
became manifest, he saw Mrs. Taylor hurriedly leave the house, carrying a suitcase. 
A representative of the city water department testified that the charge for water 
furnishd the house in question from June 24 to September 27, 1932, was $1.75; from 
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September 27 to December 27, 1932, the bill was $2.20; for the next three months’ 
period, to March 28, 1933, the bill was $6.25—indicating the use of almost three 
pases as much water during those three winter months as was used during the 
same length of time in the summer or fall. Another of respondents’ witnesses testi- 
fied that on one occasion during the Taylors’ occupancy of the house he saw a load 
of sugar delivered there, and wondered at the large amount of sugar and its purpose. 

Respondent Selina McCulloch testified that the house stood rather alone, without 
close neighbors. She also stated that after the fire she had learned that a prior 
tenant of her house had some two years before operated a still therein, and that the 
tenant had been arrested, charged with some offense against the prohibition law. 

There can be no doubt but what the three persons referred to as tenants of the 
house occupied the same after leasing the premises from respondents. We think it 
equally clear that their occupation of the premises was merely incidental to their use 
thereof as an illicit distillery. They gave respondents to understand that they 
intended to operate a sanitarium in the house, but it clearly appears that no steps 
ever were taken to use the place for any such purpose. All of the testimony indi- 
cates that the tenants used the house rather as a camping place than as an ordinary 
dwelling. 

This court has recently decided two cases which bear strongly upon the question 
to be here determined. One of these cases is relied upon by respondents; the other 
by appellant. Respondents cite the case of Ragley v. Northwestern National Ins. 
Co., 151 Wash. 545, 276 P. 537, 538, in which this court affirmed a judgment based 
upon the verdict of a jury in favor of an insured, the owner of a house damaged by 
fire under circumstances similar to those disclosed by the record before us. It was 
held that the insurer’s contention that, in order to render the policy void, it was 
necessary only to show that intoxicating liquor was being manufactured in the house 
at the time of the fire, “though not to the extent of such manufacture being one of 
the principal uses of the house,” was unsound, in consideration of the great number 
of uses to which a house may be put and the things which may be done therein inci- 
dent to its occupancy as a home. In the case cited, the insurer also contended that, 
upon the record as a whole, the cause, as matter of law, should be determined in 


its favor, and that the trial court had committed reversible error in denying its 


motion for judgment in its favor notwithstanding the verdict. In holding against 
the appellant, this court said: 


“It is contended that the evidence is such as to call for a disposition of the case 
upon the merits in favor of appellant as a matter of law, and that the trial court 
should have so adjudged in response to appellant’s motion for judgment notwith- 
standing the verdict. There was some rather convincing testimony to the effect 
that Wilson, who was occupying the house as Neilsen’s tenant, was, at the time of the 
fire, manufacturing intoxicating liquor therein; but we think the evidence was not 
such as to call for deciding as a matter of law that intoxicating liquor was being 
manufactured in the house as one of the then principal uses of the house. 

“We have this additional fact appearing in the evidence, so as to warrant the 
jurors in believing, as they evidently did, that the house was rented by Neilsen to 
Wilson for dwelling house purposes; that neither Ragley nor Neilsen had any cause 
to believe that the house was going to be used for any other purpose; and that neither 
of them had any cause to believe, at any time up to the time of the occurrence of the 
fire, that the house was used for any other purpose. Under such conditions, neither 
Ragley nor Neilsen would be chargeable with the manufacture of liquor in the 
house at the time of the fire, even though such manufacture was such as might, as 
against the tenant Wilson, be regarded as one of the principal uses of the house by 
Wilson. [Citing cases.] The policy seems plainly to contemplate that the house 
might be occupied by a tenant. We think the duty of Ragley and Neilsen went no 
further than that they would not rent the premises to any one other than for 
‘dwelling house purposes,’ and would not knowingly permit its use for any othe1 
purpose.” 

[1] In the case at bar, the record beyond question shows that respondents’ 
house was, at the time of the fire, being used primarily as a place for the manufac- 
ture of intoxicating liquor. The evidence is undisputed that such was the case. 
The size of the still, the amount of equipment ancillary thereto, the cutting of a hole 
in the floor to permit the installation of the pipe ae the still, the use of much of 
the house for storage space for the barrels and 5-gallon tins, the ever- present odor 
of mash, the large amount of water used on the premises during the winter months, 
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and the quantity of sugar which had been taken into the house during its occupation 
by the Taylors, all demonstrate that the principal purpose of the occupancy was the 
illicit distillation of liquor. The giving of a false reason for renting the premises 
is another indication that the tenants never intended to use the house for ordinary 
living purposes. 

In this case, as in the Ragley Case, it is doubtless true that the owners of the 
premises were entirely innocent, and in good faith rented the property to the Taylors 
and Reed. 

In the later case of Clark v. Western Insurance Co. of America, 168 Wash. 366, 
12 P.(2d) 408, 409, this court, sitting en banc, reversed a judgment in favor of the 
owner of the premises, and remanded the cause, with instructions to grant the 
insurer's motion for judgment in its favor notwithstanding the verdict. In the case 
now under discussion, as in the Ragley Case, and also in the case at bar, the insur- 
ance policies provided that they should protect the building “while occupied only for 
dwelling house purposes.” It appeared that the owner, Mrs. Clark, rented her 
house to one Jahns for one year, from August 9, 1929; the building having been 
practically destroyed by fire during the month of December following. It appeared 
from undisputed testimony that immediately after renting the premises the tenant 
had the house connected with a gas main, and that thereafter his bills for gas were 
far in excess of any normal use. After the fire, a large still was found in the base- 
ment, and many barrels, forty containing mash, were in or around the house. This 
court, in discussing the Ragley Case, referred to the fact that in that case there 
was substantial evidence that the house was occupied as a dwelling at the time of 
the fire. In the case last cited, this court, after calling attention to the proposition 
that “each case must be decided on its own facts,” and referring to the Ragley Case, 
said: “Applying the doctrine of that case to the facts in this one, as the same were 
established by the undisputed testimony of disinterested witnesses, it cannot in reason 
he questioned that the use to which the house in this case was put, either generally 
or as one of its principal uses, at and prior to the fire, was the manufacture of 
intoxicating liquor, and that it must be so held as a matter of law.” 

The case now before us clearly falls within the rule laid down in the case last 
cited. While it is true there was much furniture in respondents’ house, that fur- 
niture belonged to respondents and was rented with the house. The fact that the 
house was rented furnished instead of unfurnished makes no difference in determin- 
ing the question here presented. The doctrine of the Ragley Case applies in instances 
where a dwelling is used primarily and principally as a home. The operation of a 
small still therein, or some similar activity, is simply incidental and on such a scale 
as to be apparently uncommercial in its scope, should not change the basic and pri- 
mary use to which the house is devoted. On the other hand, the installation of such 
a large still as was installed in the premises of respondents here, the alteration of the 
dwelling to suit the convenient use of the still, the large amount of ancillary appli- 
ances present, and their manifest use up to the reasonable capacity of the plant, 
coupled with the excessive amount of water delivered on the premises and the large 
amount of sugar delivered thereto, and, on the other hand, the comparatively sma!! 
amount of clothing and personal effects taken into the premises by the tenants and 
the insignificant amount of food left by them therein, all point unmistakably to the 
fact that the tenants devoted the house primarily to the distillation of liquor and not 
to use as a home in the ordinary sense of the word. Naturally they lived there, 
but manifestly the main use of the premises was as a distillery. 

We conclude that this case falls within the rule laid down in the case of Clark v. 
Western Insurance Co. of America, supra. 

[2] Respondents in their brief call attention to the fact that it appears from the 
evidence that the insurance policies sued upon were issued in consideration of a pre- 
mium amounting to $60, and state that appellant at no time tendered or offered to 
repay any portion of this premium. Respondents do not call attention to any por- 
tion of the record in which any such question was pleaded or was presented to the 
trial court. No matter concerning this premium is before us for review. 

The judgment appealed from is reversed, with instructions to the trial court to 
grant appellant’s motion for judgment in its favor notwithstanding the verdict. 

Main, Tolman, Steinert, and Geraghty, JJ., concur. 
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CONNIFF v. DETROIT FIRE & MARINE INS. CO. et al. No. 25611. 
Supreme Court of Washington. Sept. 5, 1935. 
48 Pacific Reporter (2d) 946. 
1. INSURANCE. 

Receipt of premiums by agent appointed either expressly or by implication by 
insurer to deliver policy and collect premiums is receipt of such premiums by insurer. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

2. INSURANCE. 

Company which was not licensed agent of insurer, but which received fire policy 
for delivery to insured after application to insurer with which it had carried on 
considerable business, held agent of insured to collect premium upon delivery of 
policy to insured, and hence policy was enforceable after delivery and payment of 
premium by insured, although broker to whom policy was sent by insurer’s agent for 
delivery, and to whom application was originally made by insurer, failed to turn 
over premium collected to insurer or its agent. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

Department 2. 

\ppeal from Superior Court, Pend Oreille County; Charles H. Leary, Judge. 

Suit by George Conniff against the Detroit Fire & Marine Insurance Company 
and another. Judgment for plaintiff, and the named defendant appeals. 

Affirmed. 

George D. Lantz, of Seattle, for appellant. 

Edmund T. Brigham, of Newport, for respondent. 

MircHELL, Justice. 

This is an action by George Conniff to recover on a fire insurance policy, in the 
sum of $1,000, issued by the Detroit Fire and Marine Insurance Company of’ Detroit, 
Mich., a corporation. At the date of the policy, one O. F. Melder held a mortgage 
on the property, and, by inadvertence, a mortgage clause, making loss, if any, pay- 
able to the mortgagee, as his interests shall appear, was not attached to the policy. 
The action asked for reformation of the policy in that respect, and that the judg- 
ment should run, first, in favor of the mortgagee, and the balance in favor of the 
plaintiff. Upon trial without a jury, findings, conclusions, and judgment were 
entered in favor of the plaintiff as prayed for in his complaint. The insurance com- 
pany has appealed. 

Preliminarily, it may be said that the formal objection on the part of appellant, 
in his assignments, to the reformation of the policy so as to include the mortgage 
clause, is without substantial merit. The finding and judgment in that respect are 
supported without any reasonable question by the evidence, and the result in no way 
causes harm or prejudice to the appellant. 

Upon the main controversy, the right to recover on the policy, the facts found 
by the trial court, which are sustained by a clear preponderance of the evidence, 
although in some respects there was a conflict in the evidence, are substantially as 
follows: Respondent and his wife are residents of Idaho and own a dwelling house 
near Newport, Wash. At the instance of one G. A. Ling, of Idaho, who was engaged 
generally in the business of soliciting insurance, respondent gave him an application 
for $1,000 fire insurance on the building, agreeing to pay the regular premium for 
the insurance. Ling sent the application to the Eugene H. Ware Company (herein- 
after called the Ware Company), of Coeur d’Alene, Idaho, and the latter, in turn, 
transmitted it to the Washington General Agency, Inc. (hereinafter called the general 
agency), of Seattle. Neither Ling nor the Ware Company was licensed as agent or 
broker of the insurance company. The general agency was a duly appointed and 
licensed agent of appellant under the laws of this state. 

Upon receipt of the application, the appellant, through its general agency, exe- 
cuted the policy for a term of three years from August 6, 1932, covering the dwell- 
ing house. The general agency delivered the policy unconditionally to the Ware 
Company, charging it with the full premium of $28 and charging itself as agent, 
on its own account with the appellant, with the same premium. The Ware Company 
delivered the policy unconditionally to Ling, charging him with the full premium of 
$28. On September 6, 1932, Ling, according to directions given him by the Ware 
Company, delivered the policy to the respondent and received from him the full 
Premium of $28, giving his receipt therefor. Respondent and Ling were personally 
unknown to the appellant and its general agency at Seattle. The Ware Company 
was well known to appellant’s general agency, having previously transacted con- 
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siderable insurance business of different kinds with it. Ling was well known to the 
Ware Company, having previously transacted considerable insurance business with 
it. Respondent was unknown to the Ware Company. Ling was entitled to retain 
15 per cent. of the premium, the Ware Company was entitled to receive 10 per cent. 
of the premium, and the general agency was entitled to receive 12% per cent. of it. 

Ling appropriated the whole premium to his own use, and no portion of it was 
ever received by any of the other parties. 

On October 20, 1932, appellant, through its general agency, mailed notice of can- 
cellation of the policy direct to the respondent for nonpayment of the premium, 
which notice was received by respondent at his home in Idaho. The appellant has 
not returned, nor offered to return, to the respondent the unearned premium or any 
portion of it. 

Upon receipt of the notice of cancellation of the policy, Mrs. Conniff, for her 
husband and herself, wrote direct to appellant at its home office or to its general 
agency in Seattle, stating that there must be some mistake, as the premium had 
been paid on the policy for which a receipt was held by them; to which letter, it 
seems, no reply was had by the Conniffs or either of them. 

Afterwards, November 5, 1933, the dwelling house was destroyed by fire. Notice 
of the loss was duly given to and received by the appellant. 

It may be further stated that appellant’s own proof shows that the application 
for the insurance was received by appellant’s general agency in Seattle, incomplete 
in important particulars, from the Ware Company, and was completed by appellant’s 
general agency. 

The trial court further found, somewhat in the nature of conclusions: “That 
defendant Detroit Fire and Marine Insurance Company of Detroit, Michigan, a 
corporation, through its regularly constituted agent, the Washington General Agency, 
Inc., by unconditionally delivering the policy to the Eugene H. Ware Company who 
in turn likewise delivered it unconditionally to said G. A. Ling and who finally 
delivered same to the plaintiff, said defendant clothed said G. A. Ling with apparent 
authority to accept and receipt for the premium therein on said defendant’s behalf 
aud payment by plaintiff to said Ling was payment to said defendant; since said 
defendant failed to refund the unearned portion of the premium at the time of giving 
plaintiff notice of cancellation, the policy was in effect at the time of the loss; that 
said defendant’s acceptance of the application that came through said G. A. Ling 
and said Eugene H Ware Co. and its execution of and delivery to plaintiff of its 
valid policy through the same channels constituted ratification of their assumed 
agency for the said defendant.” 

[1, 2] The assignment of error, mainly relied on, is that Ling was a broker, and, 
as such, the agent of the respondent, and that appellant was not responsible for 
any act of Ling, including Ling’s failure to turn over the premium to appellant or 
its agent. 

Appellant stresses the idea that Ling was not its statutory or licensed agent. It 
may be admitted that he was not. The important question, however, is: Was he 
acting as agent in fact for the appellant in delivering the policy to, and collecting 
the premium from, the respondent, or, more correctly, did he in fact bind the appel- 
lant in so doing? Both the application and the policy show the residence of the 
respondent to be Sandpoint, Idaho. In delivering the policy, the appellant sent it 
through the same party by which the business was received, in which course it con- 
tinued until the policy was delivered and the premium collected. The circumstances, 
consisting in part of considerable insurance business of different kinds received 
from the Ware Company by the general agency of the appellant, make it certain 
that, in sending the policy to the Ware Company which was to receive 10 per cent. 
of the premium, the appellant intended to clothe that company with the authority of 
an agent to collect upon the delivery of the policy to the assured. Suppose the 
Ware Company as such agent “had sent an errand boy with the policy to the assured 
to deliver it and bring back the premium, the policy would have been enforced, even 
though the errand boy had lost the money or embezzled it.” Arthurholt v. Susque- 
hanna Mutual Fire Insurance Co., 159 Pa. 1, 28 A. 197, 198, 39 Am. St. Rep. 659. 
Certainly, the rule will apply here where the policy was turned over by the Ware 
Company to a business man who was to get a part of the commission or premium on 
the transaction. 


The Arthurholt Case, just cited, was similar to and the reasoning in it applicable 
here. The holding was in favor of the assured. In substance, the case was as 
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follows: “Arthurholt, the plaintiff, was a retail merchant in Clarksville, Mercer 
county. He owned the building containing his stock of goods. In January, 1892, 
he applied to McKean, an insurance agent in Mercer, Pa., for insurance on the 
building and goods. McKean could not place the risk in any of the companies he 
was agent for, so he applied to Downing, an insurance broker in Philadelphia, to get 
the insurance. Downing applied, by letter, to the Susquehanna Mutual Insurance 
Company (this defendant), having its office at Harrisburg, to take a risk of $1,000 
on the goods, and $300 on the building. The defendant, in response, on the 13th 
of January, 1892, made out the policy, and transmitted it by mail to Downing, at 
Philadelphia, who immediately sent it by mail to McKean, at Mercer, who, by mail, 
delivered it, on January 27th, to Arthurholt, the plaintiff, at Clarksville. The next 
day, Arthurholt forwarded, by check, the premium, $19.50, to McKean, who duly 
received it, and drew the money from the bank, but he did not pay it over to either 
Downing or the insurance company. On the 3d of March, 1892, both goods and 
building were destroyed by fire. The defendant refused to pay any part of the 
loss because (1) the premium was not actually paid to the company, as required 
by the terms of the policy. * * * It will be noticed that the premium money was 
paid to McKean, who was neither the secretary nor an agent of the company duly 
appointed by writing. He had no official connection whatever with the company. 
But the company’s formally attested policy came into his hands for delivery to the 
insured. Why? Because it was sent to him by Downing for that purpose. He 
was then the mere representative of Downing,—the vehicle chosen by him for the 
transmission of the policy, and the reception and remittance of the premium. * * * 
Downin’s agency was not by a formal, written appointment; defendant denies that 
he was its agent at all. He testified he had been an insurance broker, with an 
office in Philadelphia, for 15 years; that he had placed a number of risks with 
defendant company before he applied for this policy; always collected the premiums, 
and remitted them, less his commissions, to the company; that, on his application, the 
company sent him this policy, and he sent it to McKean to deliver to the insured, and 
collect and remit the premium due to him. For negotiating and placing these risks, 
the company allowed him (Downing) a commission of 20 per cent. of the pre- 
mium, he remitting to the company 80 per cent. He did not deny his liability to the 
company for the premium. If the company delivered this policy to Downing on 
the understanding that he was to deliver it to the insured, collect the premium, 
retain his percentage, and remit the balance to the company, certainly, whatever may 
have been his attitude before that time, while negotiation was pending, he was the 
agent in fact of the company for the delivery of the policy and the collection of 
the premium; as fully the agent of the company as if the secretary had handed him 
the policy in the company’s office, with instructions to deliver it to the insured next 
door, and collect the premium. * * * If the company itself, either expressly or 
by acts which warrant the implication, has in fact appointed an agent to deliver a 
policy and collect the premium, the receipt of the money by such agent is the receipt 
by the company.” 

The Supreme Court of California, in Frasch vy. London & Lancashire Fire Ins. 
Co., 213 Cal. 219, 2 P.(2d) 147, 148, cites the Arthurholt Case and approves its hold- 
ing, saying, in effect, of that case, “that ‘by the very fact of issuing a policy which 
requires, apparently, nothing but delivery and payment of premium to put it in 
force, the company arms every man, into whose hands it may come, with the powe1 
to receive its money.’” See, also, American Fire Ins. Co. v. Brooks, 83 Md. 22, 34 
A. 373; Transcontinental Oil Co. v. Atlas Assurance Co., 278 Pa. 558, 123 A. 497; 
26 C. J., Fire Insurance, § 59, p. 62. 

Other authorities cited by respective counsel need not be discussed, in our 
opinion. The reasoning or principle of the cases already cited herein is justified and 
adopted as sustaining the judgment. 

Affirmed. 

Steinert, Holcomb, and Blake, JJ., concur. 
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GLOBE & RUTGERS FIRE INS. CO. v. ATLANTIC & GULF SHIPPING CO. 
No. 24300. 
Court of Appeals of Georgia, Division No. 1. May 17, 1935. 
Rehearing Denied Sept. 23, 1935. 
181 Southeastern Reporter 310. 
1, INSURANCE. 

Insurer of lighter against perils of sea held not estopped to defend suit on 
policy on ground that accident was not caused by peril of sea, although refusal 
to pay claim on policy was based on specific grounds that damage was not repaired 
and that lighter was inherently defective in construction and unseaworthy, since 
insured was not prejudiced. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

2. INSURANCE. 

Payment of claim on policy insuring lighter against perils of sea for repairs 
made after lighter collided with creek bank sield not to preclude insurer from 
asserting defense that ship was unseaworthy and accident was not caused by 
peril of sea, in suit on policy based on “hogged” condition of lighter from same 
same accident (Civ. Code 1910, § 5736). 

(For other cases, see Insurance, Dec. Dig. § 399.) 

Syllabus by the Court. 


1. “The rule which prevents one who has given a reason for his conduct and 
decision in a matter from placing his conduct upon another and different ground 
after litigation has begun is but an application of the principle of estoppel in pais, 
and applies only where his conduct has caused another to act respecting the mat- 
ter to the injury and detriment of the latter, and where the latter would be placed 
at an inequitable disadvantage should the former be allowed to rely upon a ground 
other than that urged as a reason for his conduct and decision in the matter. 
Measured by this rule, the insurance company was not estopped from setting up 
that the accident causing injury to the vessel was not due to a peril of the sea, as 
required by the provisions of the policy, for the reason that the company did not 
at the time it refused payment of the claim, state this as one of its grounds for 
so retusing. 

2. The insurance company did not by its act of paying the first claim submitted 
under the policy thereafter estop itself from contending that another claim sub- 
sequently made was not covered by the policy, although both claims arose out of 
the same occurrence. 

3. The evidence was sufficient to show that the estimated damages by the sur- 
veyors “as for account of the insurers,” including salvaging costs, exceeded the 
insured value of the vessel. 

4. Judgment overruling the motion for a new trial is reversed for error in 
charging the jury contrary to principle stated in paragraph 2 above. 

Error from City Court of Savannah; Davis Freeman, Judge. 

Suit by the Atlantic & Gulf Shipping Company against the Globe & Rutgers 
Fire Insurance Company. Judgment for plaintiff, defendant’s motion for a new 
trial was overruled, and defendant brings error. 

Reversed. 

Lawton & Cunningham, of Savannah, for plaintiff in error. 

Connerat & Hunter, of Savannah, for defendant in error. 

Guerry, Judge. 

On May 16, 1931, the Globe & Rutgers Fire Insurance Company issued to the 
Atlantic & Gulf Shipping Company, an insurance policy upon a certain flat-deck 
lighter, known as A. & G. S. Lighter, No. 2, the property of the Atlantic & Gulf 
Shipping Company, against loss on account of the dangers and perils of the sea. 
On May 30, while the lighter was under charter to the Roberts Paving Company ot 
Georgetown, S. C., and while it was being towed on an inland waterway trom 
Georgetown to McClellandville, S. C., with a load of approximately 212 tons of 
sand, the lighter took a “sheer” and collided with the port bank of the creek, 
which caused her seams to split, and she sank. On June 4, 1931, as soon as the 
accident was reported to the assured, they notified, through insurance brokers, the 
insurer, who arranged to have the lighter examined by C. A. Auld, surveyor ot 
the United States Salvage Association, to ascertain the nature and extent of the 
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damage sustained. Auld examined the lighter both before she was floated and 
after she was placed in dry dock, and reported the damages found and the recom- 
mendations in regard to repairs. On or about June 17, 1931, the lighter was floated 
and towed to dry dock at Charleston, where she underwent certain repairs made by 
the Charleston Dry Dock Machine Company. Auld, in behalf of the insurer, 
examined the lighter while in dry dock at Charleston, but did not at that time 
make an internal examination of the lighter, as the inside of her hull was covered 
with wet slime and mud, and for that reason he did not discover the warped and 
hogged condition of the lighter. The amount of repairs made at Charleston includ- 
ing salvage costs, was $1,175.53, for which amount the insured made claim. On 
July 8, 1931, the lighter arrived in Savannah and her owners discovered that she 
had been “hogged,” i. e., humped up in the middle and down at the ends. On July 
9, the owners advised Carswell Company, insurance brokers, who had procured the 
insurance, of their discovery and in the letter containing the bill of $1,175.53, 
which did not include damages from “hogging” the owners stated that the hogging 
claim was “left in abeyance until actual damage, if any, can be ascertained.” The 
insurer thereafter mailed to the insured a check to cover the original claim for 
$1,175.53 which was returned to insurer on the ground that the insured did not 
want to prejudice his right to make further claim for damages in reference 
to the hogging claim by acceptance of the check. The check was returned to the 
insured, the insurer stating that “In so far as any further proper claim which may 
be presented in connection with this accident, we wish to advise that the assured 
may accept our check without prejudice, and that if and when further claim is 
presented to us, the same will be given our consideration, and will be paid by us 
if the same is covered under the terms and conditions of the policy on the lighter 
No. 2... On October 6, another claim, which was for the hogged condition of the 
lighter, was presented to the insurer’s and on December 5 they rejected the claim 
hecause (1) the damage was not repaired, and (2) the lighter was inherently 
defective in construction and unseaworthy. This suit is the outgrowth of that 
refusal. 

The defendant answered the action, defending principally upon three theories, 
to wit: (1) That the lighter was insured only against perils of the sea, and that 
the sinking of the lighter was not due to a peril of the sea; (2) that the vessel 
was unseaworthy and the warranty of seaworthiness was breached; and (3) that 
the damages which the plaintiff sought to recover were only estimated damages 
and could not be recovered under the terms of the policy. A verdict was returned 

favor of the plaintiff for the full amount sued for and attorney’s fees, and the 
defendant excepts to the overruling of its motion for new trial. 

[1] 1. It is one of the contentions of the defendant in error that the plaintiff 
having refused to pay the claim on the specific grounds that (1) the damage was 

ot repaired, and (2) the lighter was inherently defective in construction and 
unseaworthy, that it cannot after suit has been filed defend on the further ground 
that the accident was not caused from a peril of the sea. To this we cannot agree. 
“The rule which prevents one who has given a reason for his conduct and decision 
in a matter from placing his conduct upon another and different ground after liti- 
gation has begun is but an application of the principle of estoppel in pais, and 
applies only where his conduct has caused another to act respecting the matter to 
the injury and detriment of the latter, and where the latter would be placed at an 
inequitable disadvantage, should the former be allowed to rely upon a ground 
other than that first urged as a reason for his conduct and decision in the matter.” 
Union Brokerage Co. v. Beall Bros., 30 Ga. App. 748, 119 S. E. 533; Carter-Moss 
Lumber Co. vy. Lomax, 30 Ga. App. 718, 119 S. E. 534; Georgia Wool Stock Co. 
v. Trans-Atlantic Clock & Watch Co., 33 Ga. App. 465, 126 S. E. 902; Riverside 
\cademy v. Urigh, 33 Ga. App. 455, 126 S. E. 900; Houser v. Vose, 33 Ga. App. 
451, 126 S. E. 869; Kaufman vy. Young, 32 Ga. App. 135, 122 S. E. 822; Frank & 
leyer Neckwear Co. v. White, 29 Ga. App. 694, 116 S. E. 855; Winer v. Flournoy 
Realty Co., 27 Ga. App. 87, 107 S. E. 398; Fruit Dispatch Co. v. Petropol, 25 Ga. 
\pp. 839, 105 S. E. 48; Montgomery v. Lester, 25 Ga. App. 660, 104 S. E. 28; 
Cornelius vy. Anderson, 25 Ga. App. 183, 102 S. E. 925; Swift v. Moore, 15 Ga. 
App. 254, 82 S. E. 914; Ewing Bros. v. S. F. Bowser & Co., 14 Ga. App. 305, 80 
S. E. 693; Gavan v. Norcross, 117 Ga. 356, 43 S. E. 771; Atlanta Trust & Banking 
Co. v. Close, 115 Ga. 939, 42 S. E. 265; Cowdery v. Greenlee, 126 Ga. 786, 55 S. E. 
918, 8 L. R. A. (N. S.) 137. This principle being based upon estoppel in pais, it 
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is well to state that “estoppels * * * are never resorted to, except where it would 
be more unjust and more productive of evil to hear the truth than to forbear the 
investigation.” Patterson v. Collier, 75 Ga. 419, 58 Am. Rep. 472. The defendant 
did actually defend the present action on the grounds of refusal stated when the 
claim was rejected, and the other defense set up is fot inconsistent with those 
stated at its refusal to pay the claim. The insured has not been caused to act to 
his injury because of the failure to state such additional ground at the time of 
the refusal of the claim, nor would he be placed at an inequitable, disadvantage 
should the insurer be allowed to rely upon the ground other than that urged as a 
reason for its conduct and decision in the matter. 

[2] 2. The main question argued before this court calls into question the cor- 
rectness of the following charge of the court to the jury: “My view of the law 
with reference to this matter is, that the payment of the $1075 concluded the 
defendant from claiming that the occurrence was not covered by the policy; that 
is to say, that it was not a peril against which the policy insured, and that that 
conclusion as to that point extends to any other damage which may have been 
caused by the same occurrence and which was a part of the injury sustained at 
the time of that occurrence, though it did not appear or become apparent until 
after the negotiations had been begun, with reference to the settlement. In other 
words, my view is that there is a liability for this additional damage to the amount 
of the damage that has been proved, and if that damage and that amount of the 
damage amounts to the necessary repairs to put the lighter in the condition it was 
before the occurrence. The defendant, of course, has the right, under my view, 
to claim that it was not a part of the occurrence, or a result of that occurrence, 
and they have a right to contest, as they have contested, the amount that is claimed 
in the petition.” This charge effectively withdrew from the consideration of the 
jury the defenses of the defendant that the ship was unseaworthy, and the acci- 
dent was not caused from a peril of the sea. We have diligently searched the 
reports of this and other states and have found no authority for the position taken 
by the court in its charge to the jury, that a payment of a claim under a policy 
thereafter estops the insurer from setting up as a defense to another claim m: de 
thereunder for damages caused by the same accident, that the occurrence w: 
not covered by the policy. If there had been only one claim for damages and 
the insurer paid part of it without objection, this certainly might have been a 
waiver of its rights as to liability for the entire amount, but here two separate 
claims were presented, covering damages of a different kind and character. Cer- 
tainly, if the insurance company issued the policy with knowledge of the defective 
construction of the lighter, such conduct would amount to a waiver of a warranty 
made in the policy that the lighter was properly built, with reference to any future 
claims made thereunder, but no such notice is set up here. The law favors the 
settlement of claims without litigation, and courts should not favor rules which 
would penalize and punish, and place a premium on the action of an insurance 
company in settling a claim under a policy. Take this for example: An insurance 
company issues a policy of insurance covering a house and all its contents. Part 
of the house catches fire and burns, destroying a certain desk therein of a nom- 
inal value. Although there may have been a breach of warranty or violation of 
some of the provisions of the policy by the insured, the insurance company, 
because of the nominal amount involved and its willingness to do right, agrees to 
and does pay the claim. Several days thereafter the insured discovers that the 
desk contained certain valuables covered by the policy which he did not know of 
at the time he made claim upon the insurer, which were destroyed, and he there- 
upon makes claim for a large amount. Would it be said that because of the 
charity and good faith of the insurance company it had forfeited all its rights to 
contend that the policy was void? We think not. Certainly there cannot be said 
to be an estoppel on the part of the insurance company, for it has made no admis- 
sions “upon which other parties have acted, either to their own injury or the bene- 
fit of the persons making the admissions.” Civil Code (1910) § 5736. It cannot 
be asserted that the insurance company derived any benefit from its admission ot 
liability for the first claim or that the insured suffered any detriment therefrom. 
The converse would seem to be true. We are unwilling to hold that the a 
company by its action has waived its rights. However, if such were held to be 
the law, we are of the opinion that the company by its letter sufficiently reserved 
its rights, for it specifically wrote: “If and when further claim is presented to us, 
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the same shall be given our consideration and will be paid by us if the same is 
covered under the terms and conditions of the policy on lighter No. 2.” Nor do 
we think the renewal of the policy and acceptance of premiums after the loss had 
occurred would estop the insurer. It might have such effect as to any future acci- 
dents happening under the policy, but would not revert to an accident already hap- 
pened. We think the charge of the court was error, and there should be another 
a of the case. 

The next and last point we deem it necessary to deal with is the contention 
of the insurer that the plaintiff cannot recover estimated damages. The policy 
provides for a survey to be made for an estimation of the damages sustained by 
the vessel, one surveyor to be appointed by the insurer and one by the insured. 
In case of disagreement, it is provided that the two surveyors appointed may 
select an umpire. It is further provided that this survey is a condition precedent 
to recovery under the policy. The policy then provides that “If after such survey 
the assured shall elect not to repair the vessel, there shall be no liability under 
this policy (excepting where the cost of recovering the vessel plus the estimated 
cost of repairs specified hy the surveyors as for account of the insurers, exceeds 
the insured value),” etc. The insurer contends that in order for its liability to 
attach for estimated damages, its surveyor must estimate that the cost of repair 
would exceed the insured value of the vessel. This construction would certainly 
seem to be a method of forfeiture of liability under the policy in the event the 
actual damages exceed the insured yalue of the vessel and the owners did not 
wish to expend the extra amount in putting the vessel back into condition, for the 
insurers could merely refuse to appoint a surveyor and then contend that the 
estimate of the surveyor for the insured was not “for the account of the insurers.” 
However, without making any construction of the provisions of the policy, but 
accepting that of the insurer as being proper (which we do not decide), we think 
the evidence was sufficient to show that both surveyors, that is, Mr. Elmgren and 
Mr. Auld, did agree on the amount of money necessary to fix the vessel, 
together with the claim originally paid, exceeded the insured value thereof, 
although they did disagree as to what caused the damage. For reasons stated in 
the second division of this opinion, the judgment of the trial court in overruling 
the motion for a new trial is reversed. 

Broyles, C. J., and MacIntyre, J., concur. 


which, 
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AUTOMOBILE 


FARMER v. UNITED STATES FIDELITY & GUARANTY CO. 
District Court, M. D. Alabama, S. D. July 30, 1935. 
11 Federal Supplement 542. 
1. INSURANCE. 


Under liability policy providing that term “assured” should include not only 
“named assured” but any person or organization while legally using automobile 
covered by policy, provided actual use was “pleasure and business” or “commercial” 
and was with permission of “named assured,” chauffeur of “named assured,” who 
was driving automobile with express permission of “named assured,” held entitled 
to benefits of “assured” under policy, making insurer liable to wife of “named 
assured” who was killed in automobile accident occurring because of chauffeur’s 
negligence. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 
_ Insurance contracts, in case of ambiguity, should be liberally construed in favor 
of assured. 

(lor other cases, see Insurance, Dec. Dig. § 146[3].) 

_ In Equity. Suit by Mrs. B. G. Farmer against the United States Fidelity & 
Guaranty Company. : 

Decree for complainant. 

Farmer, Merrill & Farmer, W. L. Lee, and Oscar L. Tompkins, of Dothan, Ala, 
and Steiner, Crum & Weil, of Montgomery, Ala., for complainant. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, Ala., and O. S. Lewis, of 
Dothan, Ala., for defendant. 

Cuaries B. KenNAMER, District Judge. 

Mrs: B. G. Farmer filed a bill in equity in this court against the United States 
Fidelity & Guaranty Company, under sections 8376, 8377, of the Code of Alabama, 
to enforce liability under a policy of liability insurance issued to her husband, B. G. 
Farmer, and in the policy B. G. Farmer is called the named assured. The sections 
of the policy pertinent and necessary for the court to construe are as follows: 

Section 1, paragraph (a): “To pay all sums which the Assured shall become 
liable to pay as damages imposed upon him by law for bodily injury, including death 
at any time resulting therefrom (herein called ‘Bodily Injury’) accidentally sus- 
tained by any person or persons if caused by the ownership, maintenance or use oi 
any automobile disclosed in the Declaration for the purposes therein stated.” 

Section IL (1), omnibus clause: “The unqualified word ‘Assured’ includes not 
only the Named Assured but any other person or organization while legally using 
any such automobile, including also any other person or organization legally respon- 
sible for the use thereof, provided the disclosed and actual use of such automobile 
is ‘Pleasure and Business’ or ‘Commercial’, each as defined herein, and further pro- 
vided that such use is with the permission of the Named Assured,” etc. 

While the assured was on a pleasure trip in the state of Florida, traveling in the 
automobile covered by the policy of insurance, and the automobile being driven by 
J. T. Clark, the chauffeur and servant of the owner and named assured, the auto- 
mobile collided with an animal on the highway, skidded off the highway, and turned 
over. The owner of the automobile, and who was the named assured, B. G. Farmer, 
received as a result serious injuries, and within about ten days died as a result of 
such injuries. Under the laws of the state of Florida, a surviving widow is per- 
mitted to sue for the death of her husband brought about through negligence. The 
chauffeur, J. T. Clark, and the surviving widow were both residents of Houston 
county, Ala., and the widow, Mrs. B. G. Farmer, brought suit in the circuit court of 
Houston county, Ala., against J. T. Clark, alleging that the death of her husband 
was brought about by the negligence of Clark in the use and operation of the auto- 
mobile at the time of the accident that resulted in her husband’s death. ; 

The defendant here, United States Fidelity & Guaranty Company, through its 
attorneys, before the trial of the case in the circuit court of Houston county, con- 
tacted Clark, the defendant in that suit, and read to him a paper in which it was 
expressly stated that the United States Fidelity & Guaranty Company disclaimed 
any and all legal liability under the terms of the policy, or duty to defend the suit 
or to pay any judgment obtained against Clark, but volunteered to defend the suit 
against Clark. The evidence shows that Clark neither gave consent nor made objec- 
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tion to the contents of the paper and the proposal of the attorneys of the insurance 
company to defend the suit. The case proceeded to trial in the state circuit court of 
Houston county, Ala., and resulted in a judgment of $7,500 and costs in favor of 
plaintiff. The judgment was appealed from to the Supreme Court of Alabama, 
which court affirmed the judgment of the lower court. Counsel for the defendant 
here were counsel for the defendant Clark, throughout that litigation, but at no time 
were they employed by Clark. 

As to the validity of the judgment of the Alabama courts against the defendant 
in that litigation, and the liability of J. T. Clark to pay that judgment, that is res 
adjudicata and is binding on this court in this suit. 

It necessarily follows, in the opinion of this court, that the only remaining 
question to be determined here is whether J. T. Clark was an assured, or came 
within the class of persons to have the benefits of protection for liability incurred 
under the terms of the insurance contract. That Clark has incurred a legal liability 
to the complainant here has been legally adjudicated. 

Section 1 of the insurance contract obligates the insurer, defendant in this suit, 
“to pay all sums which the assured shall become liable to pay as damages imposed on 
him by law for accidental injury to or destruction of property of others.” 

In section 2 of the contract, “assured” is defined as follows: “The unqualified 
word ‘Assured’ includes not only the Named Assured but any other person or 
organization while legally using such automobile, including also any other person or 
organization legally responsible for the use thereof, provided the disclosed and 
actual use of such automobile is ‘Pleasure and Business’ or ‘Commercial’, each as 
defined herein, and further provided that such use is with the permission of the 
Named Assured, who, if an individual, may give such permission through an adult 
member of his household other than a chauffeur or a domestic servant.” 

The whole underlying purpose of the contract is to obligate the insuring com- 
pauy to indemnify those assured against financial loss occasioned through the use 
and operation of the automobile covered in the contract. The contract was not made 
for, and is not in any wise dealing with parties who may suffer injuries and be 
entitled to receive money compensation for injuries resulting from the use and 
operation of the automobile. Under the express provisions of the contract, the 
insuring company is not interested in or concerned with the matter as to who shall 
receive the award of damages or compensation resulting from an injury occasioned 
by the use or operation of the automobile covered in the contract. That the one 
sole purpose of the contract is to afford financial indemnity to all persons who fall 
within the definition of “assured,” as defined in the contract itself, it seems is per- 
fectly clear. Thereupon, to this court, there is only one proposition to be decided, 
and that is, Was J. T. Clark an “assured,” as defined in the contract? 

[1, 2] J. T. Clark was the servant and chauffeur of the owner and named assured, 
was legally using the automobile with the express permission of the owner, and is 
within the provisions of the contract as an assured party. Bachman v. Independence 
Indemnity Company, 214 Cal. 529, 6 P.(2d) 943. The one and only way to exclude 
Clark as an assured would be to hold that he was not using the automobile." Such 
holding would not be, in the opinion of this court, founded on reason, and would be 
contrary to the rule of law that insurance contracts should be liberally construed in 
favor of the assured. 


If on a reasonable, to say nothing of a liberal construction of the insurance con- 
tract Clark was an assured, he is entitled to be indemnified, as provided for in the 
policy. The insurance company, no doubt with great care, wrote into the terms of 
the policy a description and definition of all persons it was willing to have the bene- 
fit of the insurance, and with equal care described and defined those to be excluded 
from such benefits. ‘To this court it seems clear that Clark is defined as a person to 
have the benefits of the contract, and it certainly cannot be reasonably held that he 
is within the definition of the excluded class. However, if there is any conflict in 
the definition or description of those to be included and those to be excluded, such 
conflict should be liberally construed to bring Clark within the provisions of the 
insurance contract. 


_ The insurance company that wrote these provisions in the contract, it appears 
from the record in this case, if not fully recognizing its liability, was to place the 
most favorable construction on its conduct in volunteering to defend the suit against 
Clark in the state court, doubtful and uncertain as to the proper construction of 
these provisions in its contract. If the defendant here prepared an insurance con- 
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tract in which the defendant itself was doubtful and uncertain as to whether Clark 
was within its provisions, a court should not place a strained and narrow construc- 
tion on the contract, to take Clark out of its provisions and to relieve the defendant 
of its legal obligation. 

\ decree will be entered for the complainant. 


EDDY et al. v. NATIONAL UNION INDEMNITY CO. No. 7394. 
Circuit Court of Appeals, Ninth Circuit. July 1, 1935. 
78 Federal Reporter (2d) 545. 
2. INSURANCE. ; 

Where automobile public liability policy required that waivers be written, there 
was no implied waiver of warranty as to cancellation of other automobile policies 
resulting from knowledge of insurer’s officers that other policies issued to insured 
had been canceled, in absence of written agreement thereto. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE. ; ; 

Provision of automobile public liability policy requiring waivers to be written 
and providing that agent’s knowledge should not effect waiver held not modified 
by statute requiring risks to be approved and policies countersigned by resident 
agent (Pol. Code Cal. § 633d) 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

4. INSURANCE. 

Whether local agent had power under statute to execute waiver of provision 
of automobile public liability policy was immaterial, where no written waiver was 
indorsed on policy as required therein (Pol. Code Cal. § 633d). 

(For other cases, see Insurance, Dec. Dig. § 385.) 

5. INSURANCE. 

Where warranty that there had been no cancellation of other automobile 
policies was incorporated in automobile public liability policy as express warranty, 
acceptance of policy by insured made such representation part of contract. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

6. INSURANCE. 

Where representation that there had been no cancellation of other automobile 
policies was made by insured through his broker to insurer when first automobile 
public liability policy was issued, insurer was justified in relying on such repre- 
sentation in issuing new policy, in absence of any representation by insured to con- 
trary. 

(For other cases, see Insurance, Dec. Dig. 288[1].) 

INSURANCE. 

Collection of premium he/d not to waive warranty in automobile public liabil- 
ity policy against cancellation of other automobile policies, as to previous cancella- 
tions known to insurer at time of payment, in view of provision requiring waivers 
to be written. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

INSURANCE. 

Evidence justified finding that other automobile policies, which had_ been 
replaced with policies in other companies by directions of issuing insurers, had 
been “canceled” within warranty against cancellations in automobile public liability 
policy in suit, though they were not hornaily canceled in accordance with pro- 
visions of policies respecting cancellation. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

9. INSURANCE. 

Insurer did not lose right to rescind automobile public liability policy for 
breach of warr: anty against cancellations of other automobile policies because after 
accident insurer’s representative took insured’s automobile to repair shop and 
insurer required report of loss from insured, prior to knowledge by insurer of 
three of five cancellations, where on learning of cancellations of five policies imme- 
diate steps were taken to rescifd policy and return premium collected. 

(For other cases, see Insurance, Dec. Dig. § 398.) 
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10. INSURANCE. 

Conduct of insurer after loss, which was alleged to have waived provision of 
automobile public liability policy requiring waivers to be written and warranty 
therein against cancellations of other automobile policies, could not waive breaches 
of warranty as to cancellations unknown to insurer. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

Appeal from the District Court of the United States for the Northern District 
of California, Southern Division; Frank H. Kerrigan, Judge. 

\ction by Albert Z. Eddy and others against the National Union Indemnity 
Company. From a judgment for defendant, plaintiffs appeal. 

\ffirmed. 

Sullivan, Roche, Johnson & Barry, Theo. J. Roche, Edward I. Barry, and 
Eustace Cullinan, Jr., all of San Francisco, Cal., for appellants. 

\. E. Cooley, Louis V. Crowley, and Frederic E. Supple, all of San Francisco, 
Cal., for appellee. 

Before Wilbur and Garrecht, Circuit Judges. 

Winpur, Circuit Judge. 


This is an appeal from a judgment of the District Court of the United States 
for the Northern District of California in an action upon a policy of automobile 
public liability insurance of the National Indemnity Company, issued on May 13, 
1931, to Fred R. Carfagni. 

Fred R. Carfagni, the assured, was the owner of a Lincoln sedan automobile 
covered by the policy and while operating said automobile in San Francisco on 
June 22, 1931, struck and killed Mary Elizabeth Eddy. The appellants, heirs at 
aw of the deceased, Mary Elizabeth Eddy, recovered a judgment against the 
assured for her death in the sum of $15,900 and costs in the superior court of the 
‘ity and county of San Francisco. The judgment being wholly unsatisfied, the 
ieirs at law then brought this action against the appellee. The appellee defended 
m the ground that the insured had breached a warranty in the application for the 
nsurance wherein it was represented and warranted that no company had cenceled 
ir refused to issue any kind of automobile insurance for the insured during the 
ast three years. A jury was waived. 

[1] There were no assignments of error based on the admission or rejection 
of evidence. The questions properly involved on the appeal are limited to 
whether or not the findings of fact by the trial court support the judgment [Stan- 
ey vy. Supervisors, 121 U. S. 535, 7 S. Ct. 1234, 30 L. Ed. 1000; United States v. 
Tyrakowski (C. C. A.) 50 F.(2d) 766]; and whether or not the judgment is sup- 
sorted by substantial evidence. Independence Indemnity Co. v. Sanderson (C. C. 
\.) 57 F.(2d) 125, 129; Pacific Sheet Metal Works v. Californian Canneries Co. 
(C. C. A.) 164 F. 980, 982. 

The trial court found that five policies of automobile insurance issued to the 
insured within three years prior to the issuance of the policy in suit had been 
canceled prior to the issuance of the policy in suit, and also prior to the issuance 
of the first policy to the assured by the appellee June 1, 1929. As to a policy issued 
to the insured July 27, 1928, by the Home Accident and Home Fire Insurance 
Company of Little Rock, Ark., canceled as a bad risk on August 11, 1928, and the 
policy issued to the insured by the Pacific Employers Insurance Company of Little 
Rock, Ark., canceled as a bad risk on August 11, 1928, and the policy issued to the 
insured by the Pacific Employers Insurance Company, which is not an automobile 
insurance policy, the trial court found that the defendant had knowledge of the 
cancellation thereof at the time of issuing the policy in suit, but that it had no 
knowledge of the details or particular reasons which caused the automobile insurance 
companies to cancel the policies of the assured, and that the appellee had no knowl- 
edge at the time it issued the policy in suit (May 13, 1931), of the cancellation of an 
automobile insurance policy issued to the insured July 27, 1928, by the Travelers’ 
Insurance Company and canceled September 15, 1928, that the appellee had no 
knowledge concerning cancellation of an automobile insurance policy issued to the 
insured by the Washington Underwriters Company canceled October 5, 1928, as an 
undesirable risk, or of a policy issued to the assured by the Washington States 
Insurance Company which was canceled as undesirable risk on June 1, 1929. 

The warranty in the policy in suit is found in the following provisions of the 
application therefor: “J. Declarations. The several statements in the declarations 
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are hereby made a part of this policy and are warranted by the insured to be true. 
* * * 

“9. No company has cancelled or refused to issue any kind of automobile insur- 
ance for the assured during the past three years except as follows : No exceptions.” 

The policy contained the following provision as to waiver: “Waiver. No pro- 
vision or condition of this policy shall be waived or altered, except by written 
endorsement attached thereto and signed by the president or secretary; nor shall 
knowledge possessed by any agent, or by any other person, be held to effect a 
waiver of or change in any part this contract. No person, firm or corporation shall 
be deemed an agent of the company unless such person, firm or corporation is 
authorized in writing as such agent by the president or secretary. 

The trial court found that the warranty in question was never waived nor 
altered, and that there was no writing or written indorsement waiving or chang- 
ing the warranty. The trial court also found that at the time the policy in question 
was issued the appellee believed in and relied upon the representations of the 
defendant. 

[2] Under the circumstances, there was no implied waiver of the warranty as 
to any of the cancellations resulting from the knowledge of the officers because 
there was no written agreement thereto as required by the provision of the policy 
under the rule established by the Supreme Court. Mutual Life Ins. Co. of New 
York y. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202; see A&tna Life 
Ins. Co. v. Moore, 231 U. S. 543, 34S. Ct. 186, 58 L. Ed. 356; A&tna Life Ins. Co. 1 
France, 91 U. S. 510, 23 L. Ed. 401; Jeffries v. Economical Mut. Life Ins. Co., 22 
Wall. 47, oe . Ed. 833; Northern Assurance Co. v. Grand View Building Ass’n 
183 U. S. ; ; 5. a 133, 46 L. Ed. 213; Sun Insurance Office v. Scott, 284 
es. 24; oe s ; 76 Ed. 229. In its latest decision (Sun Insurance Office 
v. Scott, supra), it was va that the indorsement of a clause making a loss pay- 
able to the assured and to the Cumberland Savings Bank Company (the chattel 
mortgagee) constituted a consent on the part of the insurers that the policies should 
remain in force, notwithstanding the encumbrances. The policy contained a non- 
waiver clause similar to the one above quoted from the policy in the case at bar. 
The Supreme Court there held that this nonwaiver provision was a limitation upon 
the power of the agents to make waivers and that the provision of the Ohio Gen 
eral Code (section 9586) making the insurance solicitor an agent of the company 
did not conflict with or control the limitation upon the authority of the agents of 
the insurance company contained in the nonwaiver clause, and, consequently, that 
the provision against encumbrances not consented to by the insurance company was 
not waived. 

_Appellant also contends: “The provision of the policy purporting to limit the 
authority of the agent has been modified by express statute in California, so that 
his conduct and knowledge constituted either a waiver by the company of the alleged 
breach of warranty or an estoppel of the company to set up the alleged breach of 
warranty in avoidance of liability.’ 

[3, 4] This contention is based upon section 633d of the California Political 
Code, set out in the margin,’ and upon a provision of the policy making the law of 


1Section 633d of the California Politi¢al Code: 

“No insurance company or other insurer, authorized to transact business in this state. shall 
make, write, place or cause to be made, written or placed, any policy or duplicate policy o1 
general or floating policy or contract of indemnity or suretyship or renewal of any thereof 
covering risks located in this state at the time of the execution of any such policy or contract, 
except through, or after a risk has been approved in writing by an agent of the company resid 
ing in this state and regularly _authorized to transact such business therein, who shall countersign 
all such policies or contracts of indemnity or suretyship or renewals of any thereof so issued, and 
receive or be credited with the premium thereon when paid, and who shall also receive any com 
mission paid or allowed on such premium, and no such company or insurer shall by its officers, 
agents or managers, not residents of this state, write policies or contracts of insurance or sure 
tyship covering risks located within this state at the time of the execution of the policy or con- 
tract upon blanks previously countersigned by an agent in this state. 

“Nothing in this act shall be construed to prevent any such insurance or surety company or 
other insurer authorized to transact business in this state, from binding at offices outside of this 
state risks covering in this state; provided, that policies or contracts therefore are thereafter issued 
by agents of said company or other insurer, who are residents of this state, as specified above, 
and who shall receive or be credited with the premium thereon when paid and who shall also 
receive any commission paid on such premium. 

“Companies or other insurers writing all policies issued and renewal certificates thereof at 
offices outside of this state shall be considered as complying with this section; provided, all 
policies and renewal certificates covering risks in this state are countersigned after being issued 
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California dominant over the provisions of the policy. We find nothing in this 
statute which conflicts with the provision of the policy requiring a waiver to be in 
writing indorsed upon the policy. None being indorsed thereon in writing, the 
question of whether or not the local agent would have had power to execute such a 
waiver is immaterial (see Sun Insurance Office v. Scott, 284 U. S. 177, 52 S. Ct. 
72, 76 L,. Ed. 229, supra). 

[5, 6] This warranty that there had been no cancellation of other automobile 
insurance policies was incorporated in the policy by its terms as an express war- 
ranty by the assured. The acceptance of the policy by the assured with that repre- 
sentation contained therein made it as effectively a part of the contract as if the 
words “No exceptions” had been entered by the assured. See Lumber Underwriters 
v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140; Northwestern Nat. Ins. Co. v. 
McFarlane (C. C. A.) 50 F.(2d) 539. Moreover, as such a representation was 
made by the assured through his broker to the appellee at the time his first policy 
was issued, the company was justified in relying upon that representation in formu- 
lating and issuing a new policy in the absence of any representation by the assured 
to the contrary. 3 Joyce on Ins., § 2005, p. 3358; Syndicate Ins. Co. v. Bohn (C. 
Cc. A.) 65 F. 165, 171, 27 L. R. A. 614; Maryland Casualty Co. v. Campbell (C. C. 
\.) 255 F. 437; Solomon v. Federal Ins. Co., 176 Cal. 133, 167 P. 859; Lumber 
Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140; Northwestern 
Nat. Ins. Co. v. MeFarlane (C. C. A.) 50 F.(2d) 539, supra. The assured is bound 
by the warranty. The appellant does not question that there had been a cancella- 
tion of automobile insurance policies held by the assured within three years prior 
to the issuance of the policy in suit upon the ground that the risk was considered a 
bad risk; consequently the warranty has been breached. The findings support the 
judgment. 

[It is claimed by the appellant that the assured made no representation or war- 
ranty, but that the answer, “No exceptions,” was written in the application by the 
agents of the appellee. 

It appears from the evidence on that subject that the assured procured a policy 
of automobile insurance from the appellee in 1929. This policy having expired, a 
new one was issued in 1930, and at the expiration of that policy the policy in suit 
was issued. These policies were issued in pursuance of the request of an insurance 
broker, Mr. Payne, who acted on behalf of the insured. The original application 

1920 was made over the telephone. In response to an inquiry addressed to the 
broker by the agent of the appellee, it was stated by him that there had been no 
ancellation of automobile insurance. In pursuance of this information, the applica- 
tion was filled out by the agent of the insurance company and the answer to ques- 
tion No. 9, “No exceptions,” was entered therein. The two subsequent policies 
were issued in the same manner except that no new representation was made. The 
original representation applied to them (supra). 

|7| Appellant contends that by the collection of the premium specified in the 
policy the appellee waived the warranty as to previous cancellations which were 
known to the appellee at the time of payment. To apply this rule, which is followed 
in many of the states, would render nugatory the provisions of the policy requiring 
a waiver to be effective to be in writing. 

[8] It is claimed that the judge erred in finding that there were cancellations 
of automobile insurance other than those by the Home Accident Insurance Company. 

This contention is largely based upon the proposition that the policies 
referred to in the finding of the trial judge as having been canceled were not 
formally canceled in accordance with the provisions of the respective policies 
with reference to the method of cancellation. The evidence supports the finding. 

E. H. Payne, the broker who secured the policy in suit, testified to the 
replacement of the various policies which the trial court found had been canceled. 
This witness had testified there was no difference between a. replacement and a 
cancellation, that “when a company wishes to retire from a risk that thev feel 
is not satisfactory, they phone or write to the broker to replace the insurance 
in some other company before they send a cancellation notice, and the policy is 
usually taken up and replaced with some other company, without any notice of 


by an agent of the company or other insurer resident within this state, authorized to do so, who 
shall keep a record of policies and certificates, so countersigned, including the premium thereon, 


and such companies and other insurers shall in all respects comply with the conditions of this 
section.” 
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cancellation being given by the company, and that is the case with most of these 
cancellations. You will notice that these cancellations were mostly during the 
period of two or three months, and besides you will notice this same car was 
insured for three years straight without any cancellation, and during the period 
of this time for these few months, there was trouble with losses, and the com- 
panies thought that the risk was not desirable, and asked me to replace it. 
The only one which I recall which cancelled was the Home Accident. They 
wanted it cancelled and requested that the policy be taken up, and the risk 
placed with some other company.” 

The trial court was justified in its express and in its implied finding that 
these replacements were cancellations within the meaning of the warranty 
against cancellations in the policy in suit. 

{9} It is contended by appellant that the appellee “after learning of facts 
giving it the alleged right to cancel the policy of insurance, did acts consistent 
with recognizing the policy as being still in force, and so thereby lost whatever 
right it theretofore had to rescind.” 

To support this claim of waiver the appellant relies upon the evidence that 
the appellee collected its premium and that on June 23d, the day after Mrs. 
Eddy was killed, a representative of appellee’s loss department took the car 
ot the assured to an automobile repair shop for the purpose of having it 
repaired; that the insurance broker of the assured agreed thereto, and that 
the appellee subsequently refused to pay the bill therefor. The insurance com- 
pany also required a report of loss from the assured. This was all prior to 
knowledge by the appellee of the three of the five cancellations. The insurance 
company for the first time denied liability under the policy on June 30, 1931, 
immediately upon learning of the cancellation of the five policies mentioned, 
and upon ascertaining the facts immediate steps were taken to rescind the 
insurance policy and return the premium of $176.82 which had been collected 
trom the assured. 

{10} Appellant claims that the conduct of the appellee in connection with 
the loss amounts to an implied waiver of the breach of warranty. The appellee 
relies upon the provision of the policy requiring that all waivers be reduced to 
writing, and the appellant claims that this provision requiring waivers to be in 
writing can be and was waived by the appellee’s conduct after loss. It is unnec- 
essary to determine this much mooted question for the acts did not operate to 
waive unknown breaches of the warranty; if any waiver resulted from such 
acts it was a waiver only as - - two cancellations known to the insurance 
company. Georgia Home Ins. Co. v. Rosenfield (C. C. A.) 95 F. 358; see Cooley's 
Brief on Insurance, 4187, 4272, 1354, 4469; Fidelitv-Phenix Fire Ins. Co. v. Hand- 
ley (C. C. A:) 296 F, 902. 

Judgment affirmed. 


GOLDEN GATE MOTOR TRANSPORT CO. v. GREAT AMERICAN 
INDEMNITY CO. Civ. 9704. 
District Court of Appeal, First District, Division 2, California. Aug. 8, 1935. 
Rehearing Denied Sept. 7, 1935. 
48 Pacific Reporter (2d) 713. 
1. INSURANCE. ; oe 5 

Under automobile policy excluding liability for automobile registered in assured’s 
name, assured’s failure to allege that automobile was registered in employee’s name, 
or that it was not registered in assured’s name, /e/d not to render complaint defective, 
since insurer’s claim of breach of contract was matter of defense. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE. 

Assured’s failure in action on automobile policy to set forth certain allegations 
in nature of anticipating defense held not to render complaint demurrable, where 
complaint was otherwise sufficient. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

INSURANCE. 

Where assured requested insurer to issue full coverage automobile policy to 

replace policy about to expire and insurer delivered policy which it represented 
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covered request, assured’s failure to read new policy held not to preclude recovery 
thereon, where assured did not make written application for such policy. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

4. INSURANCE. 

Where assured requested insurer to issue full coverage automobile policy to 
replace policy about to expire and insurer delivered policy which it represented 
covered request, and new policy excluded liability for automobile registered in 
assured’s name, failure of assured, who was registered owner of automobile, to 
register certificate in name of buyer upon sale of automobile, held not to preclude 
recovery for destruction of automobile, where sale was incomplete and assured was 
owner when it applied for new policy (St. 1929, p. 514, § 45(e) 

(For other cases, see Insurance, Dec. Dig. § 615.) 

5. INSURANCE. 

\ssured held entitled to recover for damage to automobile which had been sold 
to employee though assured was still registered owner thereof, notwithstanding 
policy excluded liability for automobile registered in assured’s name, since assured 
was entitled to coverage of liability which might be imposed upon it because of 
employee’s accident while in assured’s employment (St. 1929, p. 514, § 45(e). 

(For other cases, see Insurance, Dec. Dig. § 615.) 

6. INSURANCE. 

Where assured requested insurer to issue full coverage automobile policy to 
replace policy about to expire and insurer delivered policy which it represented 
covered request, evidence held to support finding that insurer made such representa- 
tions so as to entitle assured to recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

7. INSURANCE. 

Evidence that assured informed representatives of insurer that he desired policy 
replace full coverage policy about to expire and representatives told assured that 
such policy could be issued, and insurer issued policy which it represented covered 
aan held to show that representatives had authority to speak for insurer so as 
to entitle assured to recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

8. INSURANCE. 

That assured, 
automobile policy excluding liability in such case, 
waiver of condition, held no defense to action 
plead waiver of affirmative warranty. 

(For other cases, see Insurance, Dec. Dig. § 615.) 


9. INSURANCE. 


Evidence that assured, who was registered owner of automobile which had been 
sold to employee, made no false representations concerning ownership of automobile, 
and that insurer did not call assured’s attention to provision of policy excluding 
liability where automobile was registered in assured’s name, held to show waiver of 
condition so as to entitle assured to recover on policy (St. 1929, p. 514, § 45(e). 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


10. INSURANCE. 


\Where assured secured policy on automobile which had been sold to employee 
without recording certificate registered in assured’s name, and policy excluded lia- 
bility where automobile was registered in assured’s name, assured’s failure to inform 
insurer that it was registered owner of automobile held not to preclude recovery on 
ground that insurer had no actual knowledge as to registration of automobile, where 
facts which were directly brought to insurer’s attention cast on it duty to inquire into 
all facts pertinent to transaction (St. 1929, p. 514, § 45(e) 

(For other cases, see Insurance, Dec. Dig. § 615.) 

ll. INSURANCE. 


Provision of automobile policy requiring waiver of any condition thereof to be 
In writing held not to preclude recovery on policy in absence of such writing, where 
policy was written by general agent of insurer who had authority to make contract. 
(For other cases, see Insurance, Dec. Dig. § 384.) 


t 
to 


who was registered owner of automobile, seeking recovery on 


had failed to plead or prove 
, Since no duty rested on assured to 
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12. INSURANCE. 

Waivers of policy constituting new contract upon sufficiené consideration need 
not be evidenced by writing and need not be endorsed on policy, no matter what 
limitations or conditions are expressed therein, provided waivers are made by agent 
having authority to make contract. 

(For other cases, see Insurance, Dec. Dig. §§ 384, 385.) 

Spence, J., dissenting. 

Appeal from Superior Court, City and County of San Francisco; James G. 
Conlan, Judge. 

\ction by the Golden Gate Motor Transport Company against the Great Ameri- 
can Indemnity Company. From a judgment for plaintiff, defendant appeals. 

\fhrmed. 

Hadsell, Sweet, Ingalls & Lamb, of San Francisco, for appellant. 

Johnson & Harmon, of San Francisco, for respondent. 

STURTEVANT, Justice. 

This is an appeal by the defendant from a judgment rendered in favor of plain- 
tiff in an action to recover on an insurance policy. 

The plaintiff is a corporation engaged in the transportation business. In Cali- 
fornia and Nevada it owns or operates from fifteen to twenty trucks, trailers, and 
automobiles. Prior to the Ist of July, 1930, it had insured each piece of its equip- 
ment. The insurance was written in three different policies. Each was pleaded in 
hee verba by the plaintiff and they are designated in the record as Plaintiff's 
Exhibits 1, 2, and 3. In the early part of the year 1930 the plaintiff sold to Paul 
Colburn a car spoken of by the witnesses as a Hudson sedan. The sale was in the 
form of a conditional sales contract enumerating certain deferred payments. Before 
the Ist of May, 1930, all payments had been made. The registration certificate was 
delivered to Colburn on July 1, 1930. Mr. G. T. McNeely was the secretary- 
treasurer of the plaintiff corporation. Mrs. Adams, his daughter, was an employe 
of the Great American Indemnity Company, hereinafter called the insurance com- 
pany. In May or June of 1930 Mr. McNeely delivered to Mrs. Adams the policies 
above mentioned and asked her to inquire of her employer if it wouid be willing to 
take over the business and give to the plaintiff policies providing the same complete 
coverage as Plaintiff's 1, 2, and 3, which were about to expire. Mrs. Adams took 
the policies and exhibited them to Mr. Benner, the assistant manager of the insurance 
company, and repeated to him the inquiry made by Mr. McNeely. After examining 
the documents Mr. Benner expressed a hesitation on compensation, that is, as we 
understand it, he hesitated on liability for employer’s compensation liability. There 
upon, seated at Mr. Benner’s desk, Mrs. Adams called up Mr. McNeely and after 
certain conversations were had Mr. Benner stated that he would send a representa- 
tive to the plaintiff to discuss the business. At that time and for some time previous 
thereto the insurance company had in its employment Miss Nielund, who was, as 
we understand the record, an expert in framing and writing insurance policies. A 
little later Mr. Benner directed Miss Nielund and Mrs. Adams to call on Mr. 
McNeely and discuss the business tendered by Mr. McNeely. When they arrived at 
his office, with the old policies before them, Mr. McNeely explained the change in 
ownership of the Hudson sedan and they discussed what changes were to be made 
in the policies. Miss Nielund told him her company could and would handle the 
business. She also stated that the Hudson sedan could be put in a nonownership 
policy and that such policy would be so written. After leaving the plaintiff’s prem- 
ises Miss Nielund telephoned to Mr. Kemper, superintendent of the casualty depart- 
ment of the Great American Indemnity Company, hereinafter called the indemnity 
company. Thereafter three new policies were written — the plaintiff pleaded i in 
hee verba and which are numbered Plaintiff’s Exhibits 5, 6 and 7. A comparison 
of the documents shows that the Hudson sedan was covered by Plaintiff’s 1 and 3. 
It was not covered by Plaintiff's 5 and 6, and as will presently appear, the sole ques- 
tion presented by this litigation is whether it was covered by Plaintiff’s 7. After 
the new policies were written, all were delivered, the premiums were paid, and are 
still retained. The new policies were so delivered some time in June. As we 
understand the record, Mrs. Adams delivered them in person. Be that as it may, 
the record is clear from the time Mr. McNeely had his conversation with Miss Nie- 
lund the plaintiff was not advised by any one representing either the insurance com- 
pany or the indemnity company that the policies contained anything to the effect that 


the policies did not give to the plaintiff the full coverage for which it had contracted. 
s 
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No written application was requested or was executed. No inquiries except as we 
have stated were made by the defendant, neither is there any claim that at any time 
or at all the plaintiff made any misrepresentation. A short time after Plaintiff's 5, 6, 
and 7 had taken effect, Colburn drove the Hudson sedan into San Francisco. While 
here that car was stolen and while in the hands of the thief it met with a collision. 
When asked by the plaintiff to take over the litigation the defendant refused, and 
thereafter this action was commenced. 

[1, 2] The defendant contends that the complaint does not state a cause of 
action. Except as will hereinafter be noted it is not claimed that it did not contain 
every allegation necessary to recover on an insurance policy. Plaintiff's Exhibit 7 
does not specifically designate any automobile but specifies the owners by name, the 
risks assumed, and the premium charged for each risk. One of its provisions is: 
“Exclusions * * * (c) This policy does not cover * * * (6) For any auto- 
mobile and/or motorcycle registered in the name of the named assured. * * *” 
The plaintiff did not allege that the Hudson sedan was registered in the name of 
Colburn (the employee using it), nor that it was not registered in the name of the 
plaintiff. Pointing to the absence of those allegations the defendant makes its 
attack. No duty rested on plaintiff to insert any allegation on the subject. Cowan 
vy. Phenix Insurance Co., 78 Cal. 181, 185, 20 P. 408. As stated above, there is no 
claim that this plaintiff made any misrepresentations; hence Goorberg v. Western 
\ssurance Co., 150 Cal. 510, 89 P. 130, is not in point. 14 Cal. Jur. 498, 499. If the 
defendant claimed a breach of contract by the plaintiff that subject was a matter of 
defense. Raulet v. Northwestern, etc., Ins. Co., 157 Cal. 213, 235, 107 P. 292. In 
its complaint the plaintiff did set forth certain allegations which were in the nature 
of anticipating a defense, but by doing so it did not render its complaint, which was 
otherwise sufficient, subject to a general demurrer. Kansaburo Ohsaki v. Ahren, 61 
‘al. App. 787, 215 P. 714. 

is It is next asserted that the plaintiff having accepted and retained the policy 
s charged with knowledge of its terms, is bound by it, and is estopped from 
asserting that it did not know the terms of the —* It cites and relies on Madsen 

Maryland Casualty Co., 168 Cal. 204, 142 P. 51, and Burch v. Hartford Fire Ins 
Co., 85 Cal. App. 542, 259 P. 1108. Those cases ‘involved statements made by the 
insured in their written applications. In neither one did it appear that there was no 
written application and that after the insured had made a request for full coverage 
the insured delivered a document which it represented covered the demand as made. 
If defendant contends that the plaintiff may not recover because it did not read the 
policy, such contention may not be sustained. In Raulet v. Northwestern, etc, Ins. 
Co., 157 Cal. 213, at page 229, 107 P. 292, 298, the court said: 

“There was no written application for the insurance, and, as we have seen, no 
actual fraud and no intentional misrepresentation by plaintiff. She was ignorant of 
this provision in the policy, which was secured by her agent, and no inquiry was 
made by the company as to the existence of any chattel mortgage. 

“It must be presumed, ordinarily, that persons are familiar with the terms of 
Written contracts to which they are parties, and in the absence of fraud they are 
justly bound by the provisions therein, but the rule should not be strictly applied 
to insurance policies. It is a matter almost of common knowledge that a very small 
percentage of policy holders are actually cognizant of the provisions of their policies 
and many of them are ignorant of the names of the companies issuing the said 
policies. The policies are prepared by the experts of the companies, they are highly 
technical in their phraseology, they are complicated and voluminous—the one before 
us covering thirteen pages of the transcript—and in their numerous conditions and 
stipulations furnishing what sometimes may be veritable traps for the unwary. The 
insured usually confides implicitly in the agent securing the insurance, and it is only 
just and equitable that the company should be required to call spectfically to the 
atte ution of the policy holder such provisions as the one before us 

‘The courts, while zealous to uphold legal contracts, should ‘not sacrifice the 
spirit to the letter nor should they be slow to aid the confiding and innocent. The 
defendant should either have made inquiries in reference to the chattel mortgage, 
required a written sbslitalion covering by question and answer all the material 
provisions of the policy, or have consulted the records in the recorder’s office where 
it would have been apprized of the encumbrance. 

“Considering the nature of the contract and the relation of the parties, there 
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should be no difficulty in reaching the conclusion that this provision was waived and 
it therefore constitutes no bar to recovery.” (Italics ours.) 

In McElroy v. British America Assur. Co. [C. C. A.] 94 F. 990, at page 1000, the 
court said: “It may be said that the insured should have ascertained the correctness 
of the policy upon receiving it. Barrington, who acted for the insured in the matter, 
testified that he did open the policy, and note the company insuring, and the amount 
of insurance, but nothing more. It would certainly have been ‘an act of prudence on 
his part to read the entire policy, but his neglect to do so cannot excuse the company 
for the default of the agent in not writing the contract in accordance with the 
representations made by the insured. The insured had a right to rely upon the 
agent’s performing his duty of making the contract in conformity with the informa- 
tion given; and the agent’s failure to do so, whether the result of a mistake or of a 
deliberate fraud, cannot operate to the prejudice of the insured.” 

4, 5] It is then asserted that the plaintiff was the owner and registered owner 
of the Hudson sedan under the law, as it was in 1930, any attempted transfer was 
incomplete unless the certificate was registered. California Vehicle Act, § 45 (e), as 
amended by St. 1929, p. 514. If the purchaser, Colburn, were maintaining this 
action, the point might havegmerit (Morris v. Firemen’s Ins. Co., 121 Kan. 482, 247 
P. 852, 52 A. L. R. 696), because, under the assertion made, he would have had no 
insurable interest. But this action is being maintained by the seller and not the 
buyer. That this plaintiff formerly owned the Hudson sedan is beyond dispute. If 
its contract of sale was incomplete, it was still the owner when it applied for full 
coverage. Sly v. American Indemnity Co., 127 Cal. App. 202, 15 P.(2d) 522. As 
to how that coverage should be written the plaintiff left the matter entirely in the 
hands of the insurer. Furthermore, whether the plaintiff or Colburn was the legal 
owner at the time the policy was written we need not decide. Colburn had been, 
down to that date, operating the Hudson sedan while transacting the business of 
the plaintiff. There is no evidence that his services were to be terminated. If, 
during the following year, he continued to serve the plaintiff and operate a motorcar 
owned by himself, in the event. of an accident a peril would arise which might 
damnity the plaintiff and it was entitled to — “9 aes Sharman y. Con- 
tinental Ins. Co., 167 Cal. 117, 121, 138 P. 708, 52 L. R. A. (N. S.) 670. 

|6, 7] It is claimed that there is no cei = aeun findings 3, 4, and 5. 
They contain findings on the representations alleged to have been made by thie 
defendant. The attack is twofold. It is claimed that the persons claimed to have 
made the representations did not make them. It is also claimed that such persons 
had no authority to make representations. As to the first claim the most that can 
be said in favor of the defendant is that the evidence was conflicting. Be that as 
it may, it greatly preponderated in favor of the plaintiff. The old policies on which 
Miss Nielund made pencil notes strongly support the story as told by the witnesses 
for the plaintiff. As to the second claim—want of authority—the record is wholly 
in favor of the plaintiff. In its brief, giving page and line of the record, it says: 

“The companies are very similar in name (Great Western Insurance Company, New 
York: Great Western Indemnity Company, New York) ; they are affiliated together ; 
they have offices in the same building and the same telephone number; the appellant 
writes the casualty end of insurance and the other writes straight insurance.” But 
what is of more importance all policies are written in those offices. When new 
business comes into the office of the insurance company it takes out its line and 
sends to the indemnity company such as falls in its line. When the business falls 
within a line written by both companies then both companies join in writing it. 
See Plaintiff's Exhibit 5. When the relations between the insurance company and 
the indemnity company so stood, Mr. Benner, the assistant manager of the former 
sent Miss Nielund and Mrs. Adams to take up the subject of the plaintiff’s insurance 
with Mr. McNeely. They did so. Later they reported to Mr. Benner and also 
to Mr. Kemper, superintendent of the indemnity company. Their reports were 
accepted and the policies were written. Under these facts we think Miss Nielund 
and Mrs. Adams had the right to speak for both companies. 


[8-10] The defendant makes the further contention that the plaintiff neither 
pleaded nor proved facts sufficient in law to establish a waiver. As we have shown 
above, no duty rested on the plaintiff to plead a waiver of an affirmative warranty. 
As to the plaintiff’ s proof we think it may not be said that it was insufficient. There 
is no conflict in the evidence to the effect that the plaintiff had an insurable interest; 
that the defendant made no inquiry as to how the registration of the Hudson sedan 
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stood; that it asked for no written application covering by question and answer the 
material provisions of the policy; and that it made no examination of the records 
of the Motor Vehicle Department. Nevertheless it rendered its bill for the premium, 
collected it, and still retains it. There is not a particle of a claim that the plaintiff 
made false representations, nor is there any claim that the defendant did in any 
manner call to the plaintiff’s attention the registration clause. Such facts have been 
held sufficient to establish a waiver. Raulet v. Northwestern, etc., Ins. Co., supra; 
Sam Wong v. Stuyvesant Ins. Co., 100 Cal. App. 109, 279 P. 1050; 5 Cooley’s Briefs 
on Ins. 4226. The only objection which the defendant specifically makes to the 
proof is that there was no showing that the defendant had actual knowledge as 
to the registration of the Hudson sedan. But it was not necessary that the plaintiff 
should show that the defendant had actual knowledge. It was bound both by its 
actual knowledge and by such knowledge as in law was imputed to it. This is so 
because the facts which were directly brought to its attention cast on it the duty 
to inquire into all facts pertinent to the transaction. 5 Cooley’s Briefs on Ins. pp. 
4204-4249; 14 Cal. Jur. 922; Sharn v. Scottish Union, etc., Co., 136 Cal. 542, 546, 
547, 69 P. 253, 615; Foristiere v. Aétna Ins. Co., 209 Cal. 92, 94, 95, 285 P. 849. 

{11, 12] As to the point made that the waiver could only be in writing as 
provided in the policy, we think it has no merit. As appears from the facts herein- 
above recited the business was taken and the policy was writen by Mr. Kemper. 
After he had been advised of the facts by Miss Nielund, later he called on Mr. 
McNeely, and still later he signed the schedules as the agent of the defendant. 
Under all of the facts he was clearly a general agent. In Mackintosh v. Agricultural 
Fire Ins. Co., 150 Cal. 440, at page 448, 89 P. 102, 106, 119 Am. St. Rep. 234, the 
court said: “And, as a general rule, a subsequent parol waiver by a general agent 
of conditions in a policy are valid, although the policy requires them to be in 
writing. [Citing cases.] Waivers such as that here made, constituting, as they do, a 
new contract upon a sufficient consideration, need not be evidenced by a writing, and 
need not be indorsed on the policy, no matter what limitations or conditions are 
expressed in the policy, provided, always, they are made by an agent who would 
otherwise have authority to make the coniract. 3 Cooley’s Briefs, p. 2695.” 

The judgment appealed from is affirmed. 

I concur: Nourse, P. J. 

Spence, J., dissents. 


WOLF v. TAGGART. No. 14741. 
Appellate Court of Indiana, in Banc. Oct. 17, 1935. 
197 Northeastern Reporter 729. 
1. INSURANCE. 


Insurance commissioner of commonwealth of Pennsylvania, who was vested with 
title to assets of Pennsylvania reciprocal insurance association ordered to be 
liquidated, held entitled to maintain action in Indiana to recover assessments due 
from subscriber on interinsurance contracts (40 PS Pa. § 206). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

2. INSURANCE. 

In action against subscriber of insolvent foreign reciprocal insurance association 
to recover assessments due on interinsurance contracts, service of summons on 
auditor of state who had been designated as agent for service by attorney in fact 
for subscribers, acting pursuant to subscribers’ written authority, held valid (Burns’ 
Ann. St. 1926, § 333). 

(For other cases, see Insurance, Dec. Dig. § 26.) 

\ppeal from Marion Municipal Court; Dan V. White, Judge. 

_ Action by Matthew H. Taggart, Insurance Commissioner of the Commonwealth 
of Pennsylvania, as statutory liquidator for the William Penn Motor Indemnity 
Exchange, against I. Wolf. From a judgment for plaintiff, defendant appeals. 

\ffirmed. 

Clyde P. Miller, of Indianapolis, for appellant. 

Slaymaker, Merrell & Locke and Hugh E. Reynolds, all of Indianapolis, for 
appellee. 

BRIDWELL, Judge. 

his action was brought by the appellee against appellant to recover assessments 
made pursuant to obligations incurred when appellant by written applications became 
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a subscriber to the William Penn Motor Indemnity Exchange (a reciprocal insur- 
ance association organized under the statutory laws of the commonwealth of 
Pennsylvania), and obtained through the William Penn Underwriters, Inc., attorney 
in fact for said Exchange, certain reciprocal or interinsurance contracts. 


The complaint was in six paragraphs, different only in that each is brought upon 
a separate interinsurance contract applied for by and issued to the appellant. A plea 
in abatement questioning the jurisdiction of the court over the person of appellant 
was filed, and appellee filed demurrer thereto, which the court sustained; appellant 
excepting to such ruling. Appellant thereafter filed a demurrer to the complaint 
which was overruled, and appellant excepted. The issues were then closed by the 
filing of an answer in general denial. The cause was submitted to the court for 
trial, and, upon proper request, the court made a special finding of facts, and stated 
its conclusion of law thereon, as follows: “That the plaintiff as Statutory Liquidator 
of the William Penn Motor Indemnity Exchange is entitled to recover of and from 
the defendant as a subscriber at the William Penn Motor Indemnity Exchange the 
sum of one hundred twenty dollars together with interest in the amount of 
Twenty-four and 50/100 Dollars ($24.50).” Judgment was rendered in accordance 
with the conclusion of law stated, and this appeal followed; the errors relied upon 
for reversal being as follows: (1) That the court erred in sustaining appellee’s 
demurrer to the plea in abatement; (2) that the court erred in overruling appel- 
lant’s demurrer to the complaint; (3) that the cuort erred in its conclusion of law 
upon the special finding of facts made and filed in said cause. 

We deem it unnecessary to discuss the alleged errors separately, as both parties 
agree that the two questions presented for determination are as to whether appellee 
has the legal capacity to maintain the action brought, and as to whether, under the 
process issued and served in this cause, the court wherein the action was filed and 
tried obtained jurisdiction over the person of appellant. It is also agreed that there 
is no dispute as to the facts, and from the special finding of facts it appears that the 
William Penn Motor Indemnity Exchange was duly organized and authorized to 
transact business as a reciprocal insurance association under the laws of the com- 
monwealth of Pennsylvania, and that the William Penn Underwriters, Inc., was 
made its attorney in fact through whom interinsurance or reciprocal insurance 
contracts were exchanged by the subscribers at said William Penn Motor Indemnity 
Exchange; that said Exchange was duly admitted as a foreign reciprocal insurance 
association to transact business within the state of Indiana, and to write such 
contracts of reciprocal insurance within this state; that appellant executed an 
agreement becoming a subscriber at said Exchange, and in said agreement delegated 
to the attorney in fact “authority to appoint the Insurance Superintendent of the 
State of Pennsylvania and/or his successor in office, or the Insurance Commissioner 
or other ranking officer in any other State in the United States where the Exchange 
is legally admitted to transact business, as Attorney upon, or by whom service of 
process may be had in all suits arising out of any policies, contracts or agreements 
issued by this Exchange,” and further authorizing said attorney in fact “to execute 
any and all documents and to do any acts necessary to effect compliance with the 
laws of any state or the requirement of the Insurance Department of any state with 
respect to the exchange of insurance * * * ”; that the William Penn Underwriters, 
Inc., attorney in fact for the subscribers at the William Penn Motor Indemnity 
Exchange, filed with the auditor of state of the state cf Indiana an instrument in 
writing, appointing said auditor of state and his successors in office as agent in and 
for the state of Indiana, upon whom service of process might be had, and as agent 
“to receive and accept service of process in all suits arising in said state out of such 
policies, contracts and agreements,” said instrument further providing that the 
appointment “shall remain in force, irrevocable so long as any liability remains 
outstanding in said State against the attorney or the subscriber on any such contracts 
of indemnity”; that the appellant, in each application and agreement executed by 
him, among other things, agreed to assume, without joint liability, an amount limited 
to a sum equal to the amount of his annual deposit under each policy held by him 
in the event that the liabilities of the Exchange exceeded the total deposits made 
by the subscribers thereto; that said Exchange became and was adjudged to be 
insolvent, and its business was ordered liquidated by the court of common pleas oi 
Dauphin county, commonwealth of Pennsylvania, a court of general jurisdiction 
having jurisdiction of the subject-matter, and of said William Penn Motor Indemnity 
Exchange, and in due course, in accordance with the statutory law of said state 
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where such association was organized, the insurance commissioner of the common- 
wealth of Pennsylvania took charge of all its assets as statutory liquidator for said 
Exchange, and under said laws the assets of the Exchange vested in said officer 
for the purpose of liquidating its affairs; that it became necessary in order to 
discharge the liabilities of said Exchange that assessments in accordance with the 
agreements and contracts made by its subscribers be levied and enforced against 
each of them; that such assessments were made, and appellant refused to pay the 
assessment so levied against him. 


We have summarized above the facts found which are material and controlling 
in determining questions presented by the record. The finding of facts is lenghty, 
requiring thirty-four pages of appellant’s brief in setting it forth, and in it the court 
sets out the statutes of the commonwealth of Pennsylvania applicable in the instant 
case, and also the agreements, contracts, and all other written instruments mentioned. 
For the purpose of this opinion no more detailed statement concerning the facts 
seems required as they are not in dispute. 

[1] As to the first of the two questions presented, we are of the opinion that 
appellee has the right to bring and maintain this action. The obligations assumed by 
appellant as a subscriber to pay, in the event of insolvency, an amount equal to the 
annual deposit (or premium) on each interinsurance contract held by him, was an 
asset of the Exchange or reciprocal insurance association of which he was a member. 
The statutory law of Pennsylvania, where the said Exchange was organized and 
existed, provides that upon an order of liquidation the insurance commissioner of 
said state “shall be vested by operation of law with title to all of the property, 
contracts, and rights of action of such company, association, exchange, society, or 


order as of the date of the order so directing him to liquidate.’ Laws of 


Pennsylvania, Session 1921, p. 808, § 506, art. 5, Act No. 285 (40 PS § 206). The 
title to the assets of the Exchange having vested by operation of law in the appellee, 
he is not only entitled to maintain this action, but is charged with the duty of so 
doing in order that the business affairs of such Exchange may be fully liquidated. 
In his official capacity as statutory liquidator he may bring such actions in states 
other than that of the domicile of the insolvent as are required for the proper 


discharge of his duties. O’Malley v. Hankins et al. (Ind. Sup.) 194 N. E. 168; 
Martyne v. American Union Fire Insurance Co. of Philadelphia (1915) 216 N. Y. 
183, 110 N. E. 502; Relfe v. Rundle (1880) 103 U. S. 222, 26 L. Ed. 337. 

[2] The remaining question for decision is as to whether the court below 
acquired jurisdiction over the person of appellant by the service of process on the 
auditor of state of the state of Indiana as the agent,of appellant for this purpose; 
said auditor having been designated as such agent by the attorney in fact for the 
subscribers of the William Penn Motor Indemnity Exchange, acting pursuant to 
written authority of such subscribers, including appellant. The record discloses that 
the summons in this case was served by reading to and by leaving a copy with the 
agent so designated. The sufficiency of this service is challenged, appellant con- 
tending that summons should have been served on him in accordance with the pro- 
visions of section 333, Burns’ R. S. 1926, by serving him personally, or by leaving a 
copy of said summons at his usual or last place of residence. Appellant voluntarily 
authorized service of summons in suits against him, because of his having hecome 
a subscriber to said Exchange, by the method pursued in this case, and we see no 
reason why, when service is made in accordance with the manner selected and 
consented to by appellant, such service should not be held good. It is not prohibited 
by any statutory or constitutional provision, and that it is not against the public 
policy of this state is evidenced by many statutory provisions of the state authoriz- 
ing service upon persons other than the party against whom an action is brought. 
One of such provisions appears in an act passed in 1919, concerning the authorization 
and regulation of the exchange of certain classes of reciprocal or interinsurance 
contracts among individuals, partnerships, and corporations, and regulating process 
in suits on such contracts, and which, among other things, provides that service of 
process may be had upon the auditor of state in all suits in this state arising out of 
such policies, contracts, or agreements, which service shall be valid and binding 
upon all subscribers exchanging at any time reciprocal or interinsurance contracts 
through an attorney in fact. See Acts 1919, p. 503, c. 102, § 4 (Burns’ Ind. Stat. 
\nn. 1933, § 39-2804). 


It is our opinion that such service in the instant case was had in a manner con- 
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sented to by appellant and in accordance with the method authorized by him, such 
service was sufficient to give the lower court jurisdiction. 
Judgment affirmed. 


JONES v. SHEHEE-FORD WAGON & HARNESS CO., Inc., et al. No. 33,387. 
Supreme Court of Louisiana. July 10, 1935. 
Rehearing Denied Aug. 30, 1935. 
163 Southern Reporter 129. 
4. INSURANCE. 

Insured’s notice to liability insurer that automobile accident had caused loss 
covered by policy, which was given as soon as insured was informed of facts, jeld 
substantial compliance with condition of policy requiring insured to give insurer 
“immediate” written notice of accident, especially in view of provision that 
failure of insured to give notice within time specified therein should not invalidate 
claim made by insured if notice was given as soon as was reasonably possible 
(Act No. 55 of 1930). 

“Immediate,” when used in condition of automobile liability policy 
requiring insured to give immediate notice of accident causing loss 
covered by policy, means within reasonable time, or without unneces- 
sary delay, and it admits of reasonable excuse for some delay and does 
not mean instant. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

INSURANCE. 

Where insured notified liability insurer immediately when he received notice 
that accident in which driver of insured’s truck was involved was one causing 
loss covered by liability policy, to establish that insured was negligent in failing 
to discover sooner that accident had caused loss covered by policy, insurer /eld 
required to plead and prove such negligence (Act No. 55 of 1930). 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Writ of Review to Court of Appeal, Second Circuit. 

Suit by Franklin A. Jones against the Shehee-Ford Wagon & Harness Com- 
pany, Incorporated, and another. Judgment for plaintiff was affirmed as amended 
by the Court of Appeal (160 So. 161), and the plaintiff and the named defendant 
pring writs of review. 

Judgment of the Court of Appeal set aside and judgment of the district 
court reinstated and made final. 

See, also (La. App.) 157 So. 309. 

Kennon & Kitchens, of Minden, for Franklin A. Jones. 

Irion & Switzer, of Shreveport, for Continental Casualty Co. 

Dickson & Denny, of Shreveport, for Shehee-Ford Wagon Co. 

Deutsch & Kerrigan & Burke, of New Orleans, Fred G. Benton, Dudley L. 
Weber, and Dewey J. Sanchez, all of Baton Rouge, Laycock & Moyse, of Baton 
Rouge, and Spearing & McClendon and Wm. H. McClendon, Jr., all of New 
Orleans, amici curiz. 


O’Nrett, Chief Justice. 


A Ford car belonging to the Shehee-Ford Wagon & Harness Company, and 
driven by an employee of the company, ran into a truck on which Franklin A. Jones 
was riding, and inflicted bodily injuries upon him, for which he brought this suit 
against the Shehee-Ford Company and the liability insurer, Continental Casualty 
Company. Jones asked for a judgment against the defendants in solido for $7,500, 
and by amendment of his petition increased his demand to $11,500. The Continental 
Casualty Company filed a plea of prematurity, which the judge overruled, and 
which has been abandoned. The Continental Casualty Company filed also an 
exception of no cause or right of action, alleging that the Shehee-Ford Company 
had breached the contract of insurance by failing to report the accident to the Con- 
tinental Casualty Company until the 12th of July; the accident having happened on 
the 16th of June, and the policy containing this condition: “The Assured. shall 
give to the Company, or its authorized agent, immediate written notice of any 
accident causing loss covered hereby and shall also give like notice of claims for 
damages on account of such accidents.” The exception of no cause or right of 
action was submitted without the offering of evidence, and was overruled by the 
judge. The defendants then, separately, filed answers, exactly alike, denying that 





Auto.]. Jones v. Shelice-Ford Wagon & Harness Co., Inc. et al. 407 


the driver of the Ford car was guilty of negligence, and, in the alternative, pleading 
that he was not an employee of the Shehee-Ford Company, but an independent 
contractor. After trial of the case on its merits, the judge gave judgment for Jones 
against the defendants in solido for $2,212.50, with legal interest from judicial 
demand. Both of the defendants appealed to the Court of Appeal for the Second 
Circuit. Jones, answering the appeal, asked for an increase of the amount of the 
judgment. In the Court of Appeal the defendants conceded that the accident 
was caused by negligence on the part of the driver of the Ford car, but insisted 
that he was not an employee of the Shehee-Ford Company but an independent 
contractor. The Continental Casualty Company urged in the Court of Appeal the 
denial of liability on the ground that the Shehee-Ford Company had breached the 
contract of insurance by failing to give the insurer immediate notice of the accident. 
The Court of Appeals affirmed the judgment against the Shehee-Ford Company, 
but reversed the judgment and rejected the demand against the Continental Casualty 
Company, on the ground that the Shehee-Ford Company had breached the contract 
of insurance by failing to give the insurer prompt notice of the accident. The 
Shehee-Ford Company then made application to this court for a writ of review, 
complaining not only of the judgment condemning the Shehee-Ford Company to 
pay damages, but also of the judgment releasing the Continental Casualty Company 
from liability. This court refused to issue a writ to review the judgment con- 
demning the Shehee-Ford Company to pay damages, on the ground that the judgment 
in that respect was correct, but granted a writ to review the judgment declaring 
the Continental Casualty Company not liable. Jones then applied for a writ to 
review the judgment, as far as he was concerned. The writ was granted. 
[1] The Continental Casualty Company has filed a motion to dismiss or recail 
the writ which was issued at the instance of the Shehee-Ford Company, on the 
ground that the Shehee-Ford Company did not, in its pleadings in the district court, 
ask that a judgment should be rendered against the Continental Casualty Company 
in the event that a judgment should be rendered against the Shehee-Ford Company. 
Inasmuch as the case is before us now on the writ which was issued at the instance 
of the plaintiff, Jones, as well as on the writ which was issued at the instance of the 
Shehee-Ford Company, we doubt that it would be of any avail to the Continental 
Casualty Company if we should recall or dismiss the writ which was issued at the 
ins tance of the Shehee-Ford Company. The motion to dismiss or recall the writ, 
however, is not well founded. It was not necessary for the Shehee-Ford Company, 
in its answer to the suit, to ask that a judgment should be rendered against the 
Continental Casualty Company, as insurer, in the event that a judgment should 
be rendered against the Shehee-Ford Company. It was sufficient that Jones had 
sued the Continental Casualty Company as insurer, under the provisions of Act No. 
55 of 1930. If an insured is compelled to pay a judgment rendered against him and 
the insurer in solido, under the provisions of Act No. 55 of 1930, in a suit on 
a public liability insurance policy, the insured has his recourse against the insurer; 
but the insurer merely discharges his obligation to the insured if the insurer 
pays such a judgment. Our opinion, therefore, is that the Shehee-Ford Company 
has a direct interest in attempting to have the Continental Casualty Company held 
liable in this suit for the amount of the judgment in favor of Jones. 
[2-5] The main question in the case is whether the Shehee-Ford Company 
reached the contract of insurance by failing to report the accident immediately. It 
appears that Jones and the Shehee-Ford Company paid little or no attention to that 
ssue in the case—or perhaps did not consider it to be an issue in the case—after 
he Continental Casualty Company’s exception of no cause or right of action was 
erruled. An exception of no cause of action, or a demurrer, of course, does not 
juire or admit of evidence to support it. But the so-called exception of no right 
action, in this case, was in fact a special plea that the insurer was not liable 
use of the alleged breach of the contract of insurance. Hence it was incum- 


hent upon the Continental Casualty Company to offer proof of the alleged breach 


the contract, if the company intended to insist upon the plea. When the plea 
was submitted without any evidence to support it, the judge had no alternative but 
to overrule it. And, as the plea was not repeated in the Continental Casualty Com- 
pany s answer to the suit, Jones and the Shehee-Ford Company were justified in 
elieving that the overruling of the plea had put an end to it, as far as the dis- 
trict court was concerned. The only testimony that was offered, on the subject of 
notice of the accident being given to the Continental Casualty Company, was the 
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testimony of C. A. Shehee, president of the Shehee-Ford Company, given in 
answer to three questions put to him by an attorney representing both the Continen- 
tal Casualty Company and the Shehee-Ford Company. The attorney asked the 
leading question: “This accident occurred on June 16th?” Mr. Shehee replied: “I 
think so.” The attorney then asked Mr. Shehee when he had reported the accident 
to Mr. James Smith, agent for the insurance company. One of the attorneys for 
Jones interposed an objection, which, if recorded accurately, was not quite appro- 
priate. The judge ruled that the objection had reference to the effect of the evi- 
dence, and admitted the evidence subjct to the objection. Mr. Shehee answered: “I 
reported it to Mr. Smith on the day I received the letter from the attorney [for 
Jones] at Minden. That is the first I knew of it.” The witness was shown the 
letter written by Jones’ attorney, dated the 12th of July, making demand for dam- 
ages; and the witness identified the letter as being the one which he had reference 
to. He testified that the wife of the driver of the Ford car telephoned to the She- 
hee-Ford Company on the night of the accident that there had been an accident, but 
did not say that any one had been injured or that any damage had been done. There 
was another attorney representing the Shehee-Ford Company in the trial, besides 
the attorneys who represented also the Continental Casualty Company; but it 
appears that neither he nor the attorneys representing Jones got the impression 
that the attorneys representing the Continental Casualty Company were attempting 
to prove a breach of the contract of insurance. For that reason no other evidence 
was offered to show whether the Continental Casualty Company was informed of 
the accident soon after it happened, or before the attorney for Jones made demand 
for damages, on the 12th of July. We do not consider the evidence to be sufficient 
to prove a breach of the contract in‘that respect. 

Under policy contracts similar to the one before us, the law does not require 
the insured to give notice to the insurance company of an accident unless the insured 
has reason to believe that the accident has caused or will cause loss covered by the 
policy. See Blashfield’s Cyclopedia of Automobile Law, vol. 3, p. 2663, and the 
decisions cited. The condition in the policy itself, which we have quoted, requires 
notice to be given only “of any accident causing loss covered hereby.” As soon as 
the insured, in this case, was informed that the accident had caused a loss covered 
by the policy, the insured gave notice to the insurer. That was a substantial if not 
literal compliance with the condition of the policy. The word “immediate,” when 
used in such “Conditions” in policies of insurance, does not mean “instant.” It 
means within a reasonable time, or without unnecessary delay, and it admits of a 
reasonable excuse for some delay. Blashtield’s Cyclopedia of Automobile Law 
(9th Ed.) vol. 33, p. 2662; Huddy’s Cyclopedia of Automobile Law (9th Ed.) 
vol. 13-14, § 154, p. 186 et seq. The policy itself, in this case, so provides. Immedi- 
ately following the clause which we have quoted, is this: “Failure to give any 
notice required to be given by this policy within the time specified herein shall not 
invalidate any claim made by the Assured if it shall be shown not to have been rea- 
sonably possible to give such notice within the prescribed time and that notice was 
given as soon as was reasonbly possible.” Jn this instance the insured gave notice 
to the insurer immediately when the insured received notice that the accident was 
one “causing loss covered” by the policy. If the insured was negligent in not finding 
out sooner that the accident had caused a loss covered by the policy, it was incum- 
bent upon the insurer to plead and prove such negligence on the part of the insured. 
Our conclusion is that the insurer in this case did not prove a breach of the contract 
of insurance. 

_ This conclusion makes it unnecessary to consider the question whether a breach 
of a contract of public liability insurance, by a failure of the insured to give the 
insurer immedate notice of an accident, should defeat the right of action of the 
injured person, as well as the right of action of the insured, under the provisions 
of Act No. 55 of 1930. 

_ [6] The attorneys for the Continental Casualty Company argue that the grant- 
ing of a writ of review on the petition of Jones has reopened the question whether 
the driver of the Ford car was an employee of the Shehee-Ford Company, or an 
independent contractor. That is the only defense that was relied upon in the Court 
of Appeal, on the merits of the case. The evidence on the subject is conclusive and 
undisputed that the driver, of the Ford car was employed as a salesman for the 
Shehee-Ford Company, at a regular salary, and not on a commission basis, and that 
in the rendering of his services he was under the direction and control of his 
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employer, and was subject to discharge if he did not obey the directions of his 
employer. That means that he was not an independent contractor, but an employee. 

[7] Jones contends that the amount of the judgment should be increased. In 
damage suits coming to this court on writs of review we never amend a judgment 
as to the amount, except perhaps in rare cases where the amount allowed in the 
judgment complained of is manifestly too small or too large. That is not the case 
here. 

The judgment of the Court of Appeal is set aside, and the judgment of the 
district court is reinstated and made the final judgment of this court, at the cost 
of the defendant Continental Casualty Company. 


MacBEY v. HARTFORD ACCIDENT & INDEMNITY CO. et al. 
Supreme Judicial Court of Massachusetts. Suffolk. Sept. 17, 1935. 
197 Northeastern Reporter 516. 
1. INSURANCE. 


Under compulsory automobile liability policy wherein insurer agreed to 
indemnify insured for liability arising from negligent operation of insured’s 
automobile, insurer eld bound by result of action against insured as to negli- 
gence of driver of automobile, though insurer did not defend action against 
driver (G. L..[Ter. Ed.] c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

2. INSURANCE. 

In action on compulsory automobile liability policy, fact that driver of 
insured’s automobile who had insured’s permission to drive automobile had no 
license to operate eld not to bar action against insurer based on driver's negli- 
gence (G. L. [Ter. Ed.] c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

In action on compulsory automobile liability policy where policy was not 
introduced in evidence, it was presumed that policy conformed to statutory 
mandates requiring such insurance (G. L. [Ter. Ed.] c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

5. INSURANCE. i 

Named insured, who recovered for personal injuries sustained while riding 
in automobile through gross negligence of one driving with insured’s consent, held 
not entitled to recourse to compulsory automobile liability policy which protected 
“others” from damage caused by operation of insured’s automobile for satisfac- 
tion of judgment, since word “others,” which denominated beneficiaries, did 
not include insured (G. L. |Ter. Ed.] c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. INSURANCE. 

Rule that ambiguities in insurance policy must be resolved against insurer 
is inapplicable to provisions prescribed by statute. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Superior Court, Suffolk County; Greenhalge, Judge. 

Suit in equity by Gladys E. MacBey against the Hartford Accident & 
Indemnity Company and others. From a final decree for the plaintiff entered 
in the superior court, the named defendant appeals. 

Decree reversed, and decree entered dismissing the bill. 

J. J. Mulcahy and M. K. Campbell, both of Boston, for appellant. 

A. L. Doggett, of Boston, for appellee. 

Rucc, Chief Justice. 

The plaintiff seeks by this suit in equity to reach and apply the proceeds 
of a motor vehicle liability insurance policy as defined by G. L. (Ter. Ed.) c. 
0, § 34A, to the satisfaction of a judgment obtained by her against the defendant 
smith. G. L. (Ter. Ed.) c. 175, §§ 112, 113; c. 214, § 3 (10). The material facts 
are not in dispute and are these: The plaintiff was the owner of the motor 
vehicle covered by the policy of insurance. It was registered in her name and 
was being operated on a highway in this Commonwealth with the consent of 
the plaintiff, as owner, by the defendant Smith who, without the knowledge 
of the plaintiff, was operating without a license. The plaintiff, who was riding 
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in the motor vehicle, brought an action of tort against Smith alleging that she 
received personal injuries by reason of his gross negligence in operating the 
motor vehicle. Smith failed to appear and answer in that action and was defaulted 
but there was no evidence of fraud or collusion between the plaintiff and Smith. 
‘The defendant insurer was duly notified of that action and did not appear and 
defend it. Damages were assessed in the sum of $6,500 for personal injuries 
suffered by the plaintiff. Judgment was entered accordingly for the plaintiff 
and execution issued which has not been satisfied in whole or in part. A decree 
was entered in favor of the plaintiff. The appeal of the defendant insurer 
brings the case here. 

}1] At the trial of the present suit the defendant offered evidence concern- 
ing the circumstances of the accident tending to show that there was no gross 
negligence on the part of the defendant Smith. This evidence was rightly excluded. 
That question was foreclosed by the judgment in that action. Miller v. United 
States Fidelity & Guaranty Co. (Mass.) 197 N. E. 75, and cases collected. 

[2] The circumstance that Smith had no license to operate is no bar to the 
present suit. Blair v. Travelers’ Ins. Co., 288 Mass. 285, 192 N. E. 467, and cases 
collected; Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R. 1374; 
Warecki v. United States Fidelity & Guaranty Co., 270 Mass. 233, 237, 170 N. E. 49. 

[3] The main question is whether the named assured in a compulsory motor 
vehicle liability insurance policy may have recourse to the policy for satisfaction of 
a judgment recovered by such assured for personal injuries sustained while riding in 
the motor vehicle through the gross negligence: of one operating the motor vehicle 
with the express consent of the assured. The policy of insurance was not introduced 
in evidence. It must be presumed that it conformed to the mandates of G. L. oS 
Ed.) c. 90, § 34A. O’Roak v. Lloyds Casualty Co., 285 Mass. 532, 535, 189 N. 
571. The relevant portion of that section requires that the policy provide ‘ laeun 
for or protection to the insured and any person responsible for the operation ot 
the insured’s motor vehicle with his express or implied consent against loss by 
reason of the liability to pay damages to others for bodily injuries. 


[4-6] The rule for the interpretation of a statute is that the intent of the 
legislative body enacting it must be gathered from its several parts and all its words 
construed according to the common and approved usage of the language, considered 
in connection with the cause of its enactment, the pre-existing law, the mischief to 
be remedied and the object to be accomplished, to the end that it be given effect in 
harmony with the general welfare. Duggan v. Bay State Street R. Co., 230 Mass. 
370, 374, 119 N. E. 757, L. R. A. 1918E, 680; Armburg v. Boston & Maine Railroad, 
276 Mass. 418, 426, 177 'N. E. 665, 80 A. L. R. 1408; Dexter v. Dexter, 283 Mass. 327, 
330, 186 N. E. 782. In the present statute, the word “others” describing persons to 
whom damages are to be paid, following the words “insured” and “any person” 
joined as describing those to be protected by the policy, plainly shows that inclusion 
of the named assured within the class of beneficiaries was not within the legislative 
intent. As matter of construction, the beneficiaries under the policy are denominated 
“others” as contrasted with “the insured” and “any person responsible for the 
operation of the insured’s motor vehicle’ who may cause the damage. The language 
ot the statute is free from ambiguity. Rezendes v. Prudential Ins. Co. of America, 
285 Mass. 505, 511, 189 N. E. 826. The design of the statute supports this inte rpre- 
tation. That ‘design was to provide a degree of certainty of compensation to those 
who, rightfully and carefully using the ways, are injured by the carelessness of 
operators of motor vehicles. In re Opinion of the Justices, 251 Mass. 569, 596, 147 
N. E. 681; Rose v. Franklin Surety Co., 281 Mass. 538, 183 N. E. 918; O’Roak v. 
Lloyds Casualty Co., 285 Mass. 532, 535, 536, 189 N. E. 571; Caccavo v. Kearney, 280 
Mass. 480, 484, 190 N. E. 817. To effectuate this purpose the owner of a mutor 
vehicle, who alone may properly register it (G. L. le Ed.] c. 90, § 2), must 
present as a condition precedent to registration (G. [Ter. Ed.] c. 90, § 1A) a 
certificate of the performance of any one of three eee, (1) the issuance to 
the applicant of a motor vehicle liability policy of insurance in conformity to law, 
or (2) the execution by the applicant of a motor vehicle liability bond with surety 
in conformity to law, or (3) the deposit with the department - public works of 

cash or securities in the amount of $5,000 as required by law. G. L. (Ter. Ed.) c. 
90, §§ 34A to 34J, inclusive. These provisions respecting a bond or a deposit indicate 
dears that the obligation of giving assurance of compensation for injuries due 
to the operation of the motor vehicle is imposed on the owner for the benefit of 
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“others” and not for his own benefit. The inference is not permissible that the 
General Court intended to discriminate in favor of those owners of motor vehicles 
who take out a policy of insurance by granting them broader or greater privileges 
than are accorded such owners who give a bond or deposit cash or securities. All 
owners in this particular manifestly are intended to be on the same footing. The 
conclusion seems to us to follow that the general aim of the statute respecting 
compulsory security for personal injuries caused by the negligent operation of 
motor vehicles on public ways does not apply to a case like the present and that this 
is in harmony with the natural import of the words employed to express the 
legislative intent. The owner of a motor vehicle is placed in a different position 
from other members of the public in this particular. The case at bar is clearly 
distinguishable from Bachman vy. Independence Indemnity Co., 214 Cal. 529, 6 
P.(2d) 943, in the crucial words involved. The rule applied in that case to the effect 
that ambiguities in a policy of insurance must be resolved against the insurer is 
inapplicable to provisions prescribed by statute. Wilcox v. Massachusetts Protective 
Ass'n, Inc., 266 Mass. 230, 235, 165 N. E. 429. 

The decree in favor of the plaintiff could not rightly have been entered. The 
evidence is reported in full. There is no controversy as to the essential facts. The 
decree is reversed and a decree is to be entered dismissing the bill against the 
Insurer. 

Ordered accordingly. 


SCHUDLICH v. YANKEE (STATE FARM MUT. AUTOMOBILE INS. CO., 
Garnishee). No. 120. 
Supreme Court of Michigan. Sept. 9, 1935. 
262 Northwestern Reporter 395. 
1. INSURANCE. 

Insurer held entitled to rely upon provision of policy, providing that liability 
should not attach for damages caused by insured’s automobile while operated by 
aly one under influence of liquor, as defense to action by injured party to same 
extent as though insured had paid judgment and brought action to recover under 
policy. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

2. INSURANCE. 


Insurer held not liable to party injured by insured’s automobile under policy 
releasing insurer if insured was intoxicated at time of accident, where insured 
pleaded guilty in prosecution for driving while intoxicated at time of accident, even 
though insured testified that he would not have pleaded guilty if he had understood 
the charge against him, where insured failed to inform insurer of such circum- 
stance on being notified that insurer would not defend action by reason of insured’s 
violation of terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 437.) 


Appeal from Circuit Court, Manistee County; Hal L. Cutler, Judge. 

Action by Henrietta Schudlich, by Emil Schudlich, her next friend, against 
Herman Yankee. Judgment for plaintiff, and the State Farm Mutual Automobile 
Insurance Company was joined as garnishee. Judgment for plaintiff, and garnishee 
defendant appeals. 

Reversed and remanded, with directions. 

Argued before the Entire Bench. 

Mason, Alexander, McCaslin & Cholette, of Grand Rapids, for appellant. 

Campbell & Campbell and Belcher & Hamlin, all of Manistee, for appellee. 

NELSON SHARPE, Justice. 

On April 26, 1934, the plaintiff secured a judgment by default against the defend- 
ant Herman Yankee in the sum of $6,000 for damages sustained by her on March 
21, 1934, by his automobile colliding with one in which she was then riding. 

_On May 3, following, a writ of garnishment was issued and served upon the 
defendant, State Farm Mutual Automobile Insurance Company, hereafter called the 
defendant, which had issued a policy insuring Yankee against liability, resulting from 
all accidents by reason of his ownership of the car he was driving, not exceeding 
$5, on account of injuries sustained by one person. The defendant denied 
liability. On trial before a jury the plaintiff had verdict and judgment for $5,000. 
The defendant appealed therefrom. 

The policy contained the following provisions: The insurer agreed: 
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“To defend in the name of the Assured, any suits which may be brought against 
the Assured by reason of any such accident even if suit suit is groundless, false, or 
fraudulent.” 

“Terms and conditions forming a part of this policy. (1) (Risks not assumed 
by the Company. The Company shall not be liable and no liability or obligation of 
any kind shall attach to the Company for losses or damage.) (d) (Caused while 
the said automobile is being driven or operated by any person whatsoever either 
under the influence of liquor, or drunk or violating any law or ordinance as to age 
or driving license, or under the age of fourteen.)” 

It is undisputed that soon after the accident Yankee was taken in custody by the 
undersheriff of the county and lodged in jail; that the next morning the undersheriff 
made a written complaint to a justice of the peace charging him with driving 
his automobile at the time of the collision, while under the influence of intoxi- 
cating liquor, on which a warrant was issued; that when brought before the justice, 
Yankee pleaded guilty to the charge and was sentenced to pay a fine of $100 
aud costs amounting to $5.95, and in default thereof to be imprisoned in the county 
jail until it be paid not exceeding 90 days; and that the fine and costs were paid on 
April 20th and the defendant discharged from custody. 

{1] The issue presented is whether the defendant is liable to Yankee under the 
terms of the policy issued to him. The plaintiff was not a party to the policy and 
the defendant may here rely on Yankee’s breach of the provisions relieving it from 
liability to the same extent that would be available to it had Yankee paid the judg- 
ment and brought an action to recover under the policy. Voss v. Stranahan, 248 
Mich. 390, 227 N. W. 542; Musser v. Ricks, 271 Mich. 174, 259 N. W. 882; Zabonick 
v. Ralston, 272 Mich. 247, 261 N. W. 316. 

On April 6, 1934, fifteen days after his conviction, the defendant wrote Yankee 
a letter reading as follows: 

“This is with reference to an accident in which your Ford truck was involved on 
March 21. This vehicle appears to be insured with this Company under policy 
No. 748454—Mich. 

“Immediately upon receipt of information regarding the occurrence of this 
action a complete investigation was made. \Ve have now received information which 
shows that as the result of your condition at the time of this accident you were 
charged with driving a motor vehicle while under the influence of intoxicating 
liquor, and that you entered a plea of guilty to this charge in the Justice Court 
of Aug. Greve, Justice of the Peace in the City of Manistee, Michigan, under 
date of March 30, 1934. 

“If you will refer to the terms of your policy, you will note that it is specifically 
provided thereunder that the Company shall not be liable, and no obligation of 
any kind shall be attached to the Company for losses or damage ‘caused while 
the said automobile is being driven or operated by any person whatsoever either 
under the influence of liquor or drugs, etc.’ 

“Therefore, on account of the information above referred to and by reason of 
the policy contract above referred to, there is no liability on the part of this Com- 
pany to protect you for any claims that may be made against you for damages or 
injuries resulting from this accident. 


“We take this means of advising you that you are not entitled to protection at 
the hands of this Company on account of the accident above referred to.” 

On April 16, 1934, after plaintiff’s suit had been begun, the defendant again wrot< 
him: 

“We are today in receipt of declaration referring to two suits which have been 
instituted against you in the Circuit Court for the County of Manistee, Michigan. 

“Tt is clearly evident that the plaintiffs in this case are alleging injuries as a 
result of an accident involving your truck which occurred on March 21st. 

“Under date of April 6th we directed a letter to you informing you that because 
of a violation of terms of your policy, we were unable to afford you any protection. 

“We feel that our letter fully and clearly outlined our position, and we are 
unable to take any action toward protecting your interest in connection with the suit. 


“We are therefore returning the declaration in which you have been named 
defendant by Henrietta Schudlick, by Emil Schudlick her next friend, as plaintiff, in 
me suit, and emil Schudlick as plaintiff in the other suit.” 

To these letters Yankee made no reply. 

Testimony was admitted on the trial which tended to show that Yankee was 
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not under the influence of intoxicating liquor at the time of the collision. He 
testified that he was not; that he had had two drinks earlier in the day, and that he 
would not have pleaded guilty had he fully understood the nature of the charge 
against him. He admitted that on five former occasions he had pleaded guilty to a 
similar charge before the same justice. 

[2] Counsel for the plaintiff rely upon the rule of law that such a plea is 
oe to explanation. Finner v. Porath, 221 Mich. 28, 190 N. W. 648. If this 
rule be here applied, notwithstanding the fact that Yankee had on occasions prior 
thereto pleaded guilty before the same justice to a similar charge, it did not relieve 
him of the duty of making such expl: ination to the defendant when he was informed 
by it that it would not defend the action brought against him by reason of his vio- 
lation of the terms of the policy in this respect. Clearly it was his duty then to 
speak and inform the defendant that his plea of guilty was made under the circum- 
stances he now testifies to. 

[3] In Kole v. Lampen, 191 Mich. 156, 157 N. W. 392, this court said: “It is a 
familiar rule of law that an estoppel arises when one by his acts, representations, 
or admissions, or by his silence when he ought to speak out, intentionally or through 
culpable negligence induces another to believe certain facts to exist and such other 
rightfully relies and acts on such belief, so that he will be prejudiced if the former 
is permitted to deny the existence of such facts. 16 Cyc. pp. 722, 723. See, also, 
Bigelow on Estoppel (5th Ed.) p. 570: Dann v. Cudney, 13 Mich. 239 (87 Am. 
Dec. 755); 11 Am. & Eng. Enc. Law (2d Ed.) pp. 427, 428; 16 Cyc. pp. 759, 769.” 

\pplying this rule to the undisputed facts in this case, it seems clear that 
defendant’s motion for a directed verdict should have been granted. The judgment 
is reversed and set aside, with costs to defendant, and the cause remanded to the 
trial court, with direction to enter a judgment in its favor. 

Potter, C. J., and North, Fead, Wiest, Butzel, Bushnell, and Edward M. 
Sharpe, JJ., concur. 


LUTHY v. FARMERS’ MUT. HAIL INS. ASS’N OF IOWA. No. 29304. 
Supreme Court of Nebraska. Sept. 20, 1935. 
262 Northwestern Reporter 4%. 
1. INSURANCE. 

\utomohile fire insurer, having due notice of destruction of insured automobile 
by fire while policy was in force, and sending adjuster who estimated loss, received 
insured’s estimate, and promised to report facts to insurer’s home office, waived 
proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

Syllabus by the Court. 

1. In an action on an insurance policy for the loss of an insured automobile 
lestroyed by fire, where the defense is failure to furnish proofs of loss, proofs of 
due notice of the destruction of the automobile by fire while the policy was in force, 
of the sending of an adjuster to adjust the loss, of the adjuster’s estimate of the 
loss, of what insured claims, and of a promise of the adjuster to report the facts 
to insurer’s home office, evidence a waiver of proofs of loss. 

2. In furtherance of justice hy affirming a just judgment, the supreme court 
pon appeal may, in a proper case, consider pleadings amended to conform to facts 
proved without dispute. 

\ppeal from District Court, Pawnee County: Raper, Judge. 

Action by John Luthy against the Farmers’ Mutual Hail Insurance Associa- 
tion of lowa. From a judgment for plaintiff in the district court, on appeal from 
a judgment of the county court for plaintiff, defendant appeals. 

\ffrmed. 

Loren H. Laughlin, of Lincoln, and Dort & Witte, of Pawnee City, for appel- 
lant. 

Kenneth Wherry, of Pawnee City, and J. A. McGuire, of Wymore, for appellee. 

Heard before Rose, Good, Eberly, Day, Paine, and Carter, JJ., and Blackledge, 
District Judge. 

Rosr, Justice. 

This is an action on insurance policy No. 43374 to recover from defendant, the 
insurer, the loss by fire of an automobile valued by plaintiff, the owner, at $500. 
Defendant received the premium of $17 and issued the policy. The automobile was 
insured for an amount not exceeding its actual cash value and was destroyed by 
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fire June 5, 1933, when the policy was in force. In the county court there was a 
judgment on a verdict in favor of plaintiff for $325. Defendant appealed to the 
district court where there was a judgment on a verdict in favor of plaintiff for 
$275. Defendant appealed to the supreme court. 

Plaintiff alleged in his petition that he performed the insurance contract on his 
part, including the furnishing of due and affirmative proof of his loss and damage. 
The allegation as to such proof was denied by defendant in its answer and it is 
argued that the judgment of the district court should be reversed because the 
furnishing of such proof is without support in the evidence. This is the only point 
presented by defendant on the appeal to the supreme court. 

Plaintiff promptly gave notice of the loss by using the form he found with the 
policy and sending the notice by mail to the home office of defendant at Des Moines. 
In reply he received a letter as follows: 

“This will acknowledge receipt of report of fire loss under your policy 
No. 43374. We will have our adjuster call on you in the very near future. Kindly 
be patient with us and wait until he arrives.” 

This letter was written on a letterhead of defendant, was dated June 9, 1933, 
four days after the fire, and bore what purports to be the signature of H. W. Byers, 
Chief Adjuster, Automobile Department. There is evidence to the effect that, about 
10 days later, an adjuster named Mann, with the local agent of defendant, who had 
issued the policy, went to plaintiff's place where the ruins of the car could be seen. 
Plaintiff was asked on the witness stand to relate a conversation between himself 
and Mann in reference to the loss of the car by fire and answered as follows: 

“Mann told me he was an adjuster and he was down to take care of it, if he 
could, and he said the car, according to the values, that the car was worth anywhere 
from thirty-five to fifty dollars.” 

Plaintiff testified further that in conversation with the adjuster the latter said 
he would take the report to the office and would be back in 20 or 30 days; that he 
came back within 10 or 20 days and said there would be another man around in 30 
or 40 days; that no other man came. In detailing further conversation with 
Mann plaintiff testified : 


“He made me no price other than that ($35 to $50); and he asked me to make 
a price and I made him a price and he told me then, he says, ‘I will take that in to 
the home office and report to the home office,’ and I told him five hundred dollars. 
He says, ‘Are you in earnest?’ I says, ‘Yes.’ He says, ‘Well, I will take this home 
and there will be another man here.’ He says, ‘I have got thirty—twenty-nine or 
thirty—days, something like that, to report in’; but nobody showed up.” 

There was a motion by defendant to strike out the foregoing answer on the 
ground, among others, that, if the same is offered for the purpose of tending to 
prove a waiver, the same has not been pleaded and is not within the issues. This 
motion was overruled. 

{1] It is shown by undisputed evidence that defendant had due notice of the 
fire and of the loss of the insured car while the policy was in force; that, after 
such notice, an adjuster for defendant appeared at the place of the fire and esti- 
mated the value of the car at $35 to $50; that he had plaintiff’s estimate of $500 as 
such value; that the adjuster said he would report to the home office and that there 
would be another man there; that no other man came. Defendant, therefore, not 
only had prompt notice of the fire, but through its adjuster had the facts relating 
to proof of loss and damage, which the adjuster said he would report to the home 
office. There is no defense except the technical one that defendant did not furnish 
in writing the proofs of loss and damage—knowledge acquired by or chargeable 
to defendant. This defense, if sustained, would amount to a forfeiture of the 
insurance without an offer to return the premium. There was no fraud on the 
part of plaintiff in connection with the procuring of the insurance or in regard to 
the fire. Defendant sent an adjuster who did not offer to pay a loss in any amount, 
but said another man would appear later. The other man never came. 

[2] Proof of the sending of an adjuster to adjust the loss, his appearance at 
the place of the fire and the other facts shown by uncontradicted evidence tend to 
prove a waiver of the furnishing of proofs of loss and damage. Roumage v. 
Mechanics’ Fire Ins. Co., N. J. Law (1 L. S. Green) 110; Bon Aqua Improvement 
Co. v. Standard Fire Ins. Co., 34 W. Va. 764, 12 S. E. 771; Welsh v. London 
Assurance Corporation, 151: Pa. 607, 25 A. 142, 31 Am. St. Rep. 786. Defendant 
understood at the trial that plaintiff had adduced evidence of the waiver of proofs 
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of loss and damage and objected to such evidence as not within the issues, but the 
objections were overruled and the rulings of the trial court in that particular are 
not presented for review on appeal. Defendant, therefore, is bound by those rul- 
ings for the purposes of the appeal. In furtherance of justice by affirmance of a 
just judgment, and to prevent a forfeiture of the insurance without an offer to 
return the premium after a loss when the policy was in force, the supreme court, 
upon appeal, may consider the pleadings amended to conform to uncontradicted 
evidence of a waiver of proofs of loss and damage. In an opinion by Judge Sedg- 
wick the supreme court ruled: 

“A pleading may be amended before or after judgment, in furtherance of 
justice, ‘when the amendment does not change substantially the claim or defense, by 
conforming the pleading or proceeding to the facts provided.’ Rev. St. 1913, § 7712. 
If the evidence, without objection, clearly proved a ‘claim or defense,’ the plead- 
ing will upon appeal be considered amended accordingly.” Allertz v. Hankins, 102 
Neb. 202, 166 N. W. 608, L. R. A. 1918F, 534. See, also, Berwyn State Bank v. 
Swanson, 111 Neb. 141, 196 N. W. 125. 

While in the present case there were objections to the uncontradicted evidence 
of waiver, the objections were overruled and insurer is bound by such rulings, 
hecause it did not present them for review on appeal. 

Affirmed. 


UNITED STATES CASUALTY CO. v. TIMMERMAN et al. 
Court of Chancery of New Jersey. Sept. 6, 1935. 
180 Atlantic Reporter 629. 
1. INSURANCE. 


Conditional buyer of automobile held not “exclusive owner” within condi- 
tion of automobile liability policy “exclusive ownership” being necessarily owner- 
ship free from any kind of legal or equitable interest in any one else. 

(For other cases, see Insurance, Dec. Dig. § 285%.) 

2. INSURANCE. ! 

Insurer issuing autamobile liability policy conforming with Financial 
Responsibility Act to motorist involved in accident resulting in injury to another 
could not escape liability thereon, though commissioner of — vehicles had 
not required from motorist proof of financial responsibility (N. J. St. Annual 
1931, §§ 135—119, 135—120, 155—128, 135—129). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

INSURANCE. / 

Agreement in automobile liability policy to extend insurance to conform 
with Financial Responsibility Act afforded immediate insurance in conformity 
with act, and did not require insurer to indorse policy so as to provide statutory 
coverage only in event insured was required by commissioner of motor vehicles 
to furnish proof of financial responsibility (N. J. St. Annual 1931, §$ 135—119, 
135—120, 135—128, 135—129). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

INSURANCE. 

Beneficiaries of Financial Responsibility Act and of automobile liability 
policy provisions required thereby are public who may be injured in automobile 
accidents (N. J. St. Annual 1931, §§ 135—119, 135—120, 135—128, 135—129). 

(For other cases, see Insurance, Dec. Dig. § 435.) 
> INSURANCE. 

Automobile liability policy containing agreement to extend 
conform with Financial Responsibility Act remained valid as to person injured 
in automobile accident, though insured was not exclusive owner of automobile 
as required by condition of policy (N. J. St. Annual 1931, §§ 135—119, 135—120, 
135—128—135—129). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Syllabus by the Court. 
. Holder under conditional sales agreement is not exclusive owner within 
the meaning of that term in motor vehicle liability policy. 
. One concerned in a motor vehicle accident resulting in injury to another 
person may arrange with an insurance company for a policy conforming to 


insurance to 
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P. L. 1929, p. 195, as amended P. L. 1931, p. 334, and insurer cannot escape the 
responsibility thus undertaken even though the commissioner of motor vehicles 
has not required proof of financial responsibility. 

3. Agreement contained in liability policy to extend the insurance so as to 
conform with statutory provisions afforded immediate insurance in conformity 
with statute and should not be construed to mean that in event assured should 
be required by the commissioner to furnish proof of financial responsibility, 
— insurer would indorse its policy so as to provide the statutory coverage. 

The beneficiaries of the statute and of the policy provisions required 
eds are the public—those who may be injured in motor vehicle accidents. 

The policy remains valid as to third person injured in such an accident, 
despite assured’s breach of a warranty or condition precedent. 

Suit by the United States Casualty Company against Raymond Timmerman 
and another. 

Bill dismissed. 

Feder & Rinzler, of Passaic, for complainant. 

Hugh C. Spernow, of Paterson, for defendant Timmerman. 

Louis Santorf, of Paterson, for defendant Godlewska. 

BicELow, Vice Chancellor. 

This suit turns on the Motor Vehicle Financial Responsibility Act, P. L. 
1929, p. 195 (Comp. St. Supp. 1930, § 135—119 et seq.), as amended P. L. 131, p 
334 (N. J. St. Annual 1931, §§ 135—119, 135—120, 135—128, 135—129), and on an 


automobile liability policy issued by complainant to defendant Timmerman. 


November 27, 1931, Timmerman, while operating a motor vehicle, was 
concerned in an accident resulting in injury to another person. In January, 1934, 
complainant issued to him the policy in question. Some three months later 
Timmerman, by the allegedly negligent operation of his automobile, injured 
defendant Godlewska. In October, she instituted against Timmerman an action 
ior damages, which is still pending. On December 18, 1934, complainant gave 
notice to Timmerman that it canceled its policy as of the time of the issuance 
thereof. It filed its bill in the present cause a few days later, and prays that 
the policy be annulled on grounds now to be stated. 

The policy certifies that complainant does agree to insure Timmerman “sub- 
ject to the following conditions”: Then follow a number of stipulations : 

“Condition O: This policy is issued in consideration of the premium and 
of the statements set forth in the schedule of statements and made a part 
thereof, which statements the named assured, by acceptance of this policy, war- 
rants to be true.” 

The schedule of statements contains, among others: 

“Statement 8. The occupation or business of the named assured is Mineral 
Water.” 

“Statement 13. The automobiles or trailers covered hereby are owned exclu- 
sively by the named assured, except as follows: No exceptions.” 

“Statement 14. No similar insurance has been declined or canceled iby any 
company, during the past two years, except as follows: No exceptions.” ; 

Timmerman, at the time the policy was issued, worked for his father at a 
road stand; he served food and drink, including mineral waters, and also includ- 
ing alcoholic liquors. Complainant says he should have been described as 2 
bartender. I would suggest waiter. But the statement “mineral water” was 
not false. 

Timmerman’s automobile described in the insurance policy was held by him 
on a conditional bill of sale; it was not owned exclusively by him. 

[1] The title of a conditional vendee is not an “unconditional and sole 
ownership.” Hudson Cas. Ins. Co. v. Garfinkel, 111 N. J. Eq. 70, 161 A. 195, 196 
‘*Exclusive ownership’ is naaeneils ownership free from any kind of legal or 
equitable interest in any one else.” Comstock v. Boyle, 144 Wis. 180, 128 N 
$70, 872 

A similar policy had been issued to Timmerman by the Globe Indemnity Com- 
pany and had been canceled by that company October 14, 1933, but in lieu thereof, 
16 days later, the same company issued another policy to Timmerman of the same 
general character. It is not shown why the one policy was substituted for the 
other. I do not think such a cancellation is intended by statement 14, but I do not 





Auto. ] United States Casualty Co. v. Timmerman et al. 417 


have to decide that question definitely, since it clearly appears that statement 13 
was untrue. 

The appeal to this court is founded on chancery’s jurisdiction in matters of 
fraud. It should be noted that Timmerman did not represent to the complainant, in 
order to procure the policy, that he was the exclusive owner of the automobile or it 
may be that equity should intervene on the ground of mistake. But I incline to 
believe that complainant has no equitable cause of action for rescission; that its 
defense to the policy is purely legal—a breach of warranty or of a condition prec- 
edent. In Hudson Cas. Ins. Co. v. Garfinkel, supra, which may seem authority 
for the present bill, the question was not raised. New Amsterdam Cas. Co. v. Man- 
del, 115 N. J. Eq. 198, 170 A. 19. I have not, however, carefully considered this 
matter, as I have come to the conclusion that the bill must be dismissed on other 
grounds. 

Defendants claim that the Motor Vehicle Financial Responsibility Act and the 
policy itself forbid its cancellation, even for fraud, after a third party, the victim 
of an accident, has become interested. 

The statute (section 1 [N. J. St. Annual 1931, § 135—119]) directs the com- 
missioner of motor vehicles to require from certain classes of persons, which include 
Timmerman, “proof of financial responsibility to satisfy any claim for damages, 
by reason of personal injury to, or the death of, any one person of at least five 
thousand dollars ($5,000).” Such person’s license to operate a motor vehicle shall 
be suspended by the commissioner until the proof be furnished. 

Section 2 (N. J. St. Annual 1931, § 135—120). Such proof may consist of 
“evidence of the insuring of such person against public liability * * * in the form 
of a certificate signed by any duly licensed agent of any company issuing the policy 
of insurance,” or a bond properly conditioned or cash or collateral. 

Section 10 (N. J. St. Annual 1931, § 135—128). The insurance policy which 
may be taken as proof of financial responsibility may embody “any agreements, 
provisions or stipulations not contrary to the provisions of this act and not other- 
wise contrary to the law.” The form of the policy shall be submitted to the com- 
missioner for his approval, but he shall approve any form “which discloses the 
name, address and business of the insured, the coverage afforded by such policy, 
the premium charged therefor, the policy period, the limit of liability and the 
agreement that the insurance thereunder is provided in accordance with the coverage 
defined in this section and is subject to all of the provisions of this act.” The 
policy is subject to certain statutory provisions “which need not be contained 
therein.” 

‘(a) The liability of any company under a motor vehicle liability policy shall 
become absolute whenever loss or damage covered by said policy occurs and the sat- 
isfaction by the insured of a final judgment of such loss or damage shall not be 
a condition precedent to the right or duty of the carrier to make payment on 
account of such loss or damage. No such policy shall be cancelled or annulled as 
respects any loss or damage by any agreement between the carrier and the insured 
after the said insured has become responsible for such loss or damage and any 
such cancellation or annullment shall be void. Upon the recovery of a final 
judgment against any person for any such loss or damage if the judgment debtor 
Was at the accrual of the cause of action insured against liability therefor under a 
motor vehicle liability policy, the judgment creditor shall be entitled to have the 
insurance money applied to the satisfaction of the judgment. The policy may pro- 
vide that the insured or any person covered by the policy shall reimburse the com- 
pany for payments made on account of any accident, claim or suit involving a breach 
of the terms, provisions or conditions of the policy; and, further, if the policy shall 

provide for limits in excess of the limits designated in this section the insurance 
tre may plead against such judgment creditor, with respect to the amount of 
such excess limits of liability any defenses which it may be entitled to plead against 
the insured. Any such policy may further provide for the prorating of the insurance 
thereunder with other applicable valid and collectible insurance. 


[2] It is not shown that the commissioner of motor vehicles, after the accident 
of November 27, 1931, required from Timmerman proof of his financial responsibil- 
‘tv or that the company’s agent gave to the commissioner a certificate of the policy 
as evidence of the insuring of Timmerman against public liability. If the company 
had done so and the commissioner, relying on the certificate, had failed to suspend 

immerman’s license to operate a motor vehicle or had restored it, then there would 
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be a clear case of estoppel in favor of the public represented by the commissioner 
which would prevent the company from denying the validity of its policy. Central 
R. Co. v. MacCartney, 68 N. J. Law, 165, 175, 52 A. 575; Howard v. West Jersey, 
etc., Co., 102 N. J. Eq. 517, 141 A. 755; Id., 104 N. J. Eq. 201, 144 A. 919. But there 
is no estoppel in the present case. 

However, Timmerman was one of those persons, who, under the statute, should 
have been required by the commissioner to prove his financial responsibility, and 
it was competent for him to arrange with complainant for a policy which would meet 
the provisions of the statute. If the company assumed such liability, it could not 
escape the responsibility thus undertaken. Steliga v. Metropolitan Casualty Insur- 
ance Co., 113 N. J. Law, 101, 172 A. 793; Id., 114 N. J. Law, 156, 176 A. 331. 

[3] I do not know whether the policy in suit is in the form usually issued by 
complainant in cases where the commissioner requires evidence of financial respon- 
sibility, or whether the form of the policy was submitted to the commissioner in 
accordance with section 10. The policy itself contains this agreement by complain- 
ant: 

“Financial responsibility coverage—(8). ‘To extend the insurance provided by 
this policy so as to conform with the provisions of the Motor Vehicle Financial 
Responsibility Law * * * to the extent of coverage and limits of liability 
required by such law, but not in excess of the limits of liability stated in this policy. 
The assured or any other person covered by this policy agrees to reimburse the 
company for any payment made by the company on account of any accident, claim 
or suit involving a breach of the terms or conditions of this policy, which payment 
the company would not have been obligated to make under the provisions of this 
policy, except for the agreement contained in this paragraph.” 


The first sentence may be compared to that part of section 10 which requires the 
commissioner to approve a policy form which contains an “agreement that the 
insurance thereunder is provided in accordance with the coverage defined in this 
section and is subject to all of the provisions of this act.” The second sentence 
closely follows the clause in section 10 which authorizes the policy to provide “that 
the insured or any person covered by the policy shall reimburse the company for 
payments made on account of any accident, claim or suit involving a breach of the 
terms, provisions or conditions of the policy.” The expression “limits of liability” 
used twice, means the amount of insurance set by the statute and by the policy, 
$5,000, on account of injury to one person, etc. 


Complainant contends that the eighth paragraph of its policy above quoted 
means no more than that, in the event assured should be required by the commis- 
sioner to furnish proof of financial responsibility, then the company would indorse 
its policy so as to provide the statutory coverage; that until such action should be 
taken by the company, the eighth paragraph was latent. Counsel stresses the phrase 
“agrees to extend.” I do not think this construction permissible. The same phrase- 
ology is found in paragraph nine, where complainant agrees “to extend the insurance 
provided by this policy” so as to cover any person operating the automobile with the 
permission of the assured. If paragraph eight did not presently provide the cover- 
age specified in the statute, equally the agreement to extend in paragraph nine gave 
no immediate protection. The policy, I find, insured Timmerman in conformity 
with the Financial Responsibility Act. Can such a policy be annulled because 
assured held his automobile under a conditional bill of sale? 


[4] The statute is a development of the legislative policy found in P. L. 1916, p. 
283, see Comp. St. Supp. 1924, § *136—4000A (1) et seq. (auto busses), P. L, 1926, 
p. 383, see Comp. St. Supp. 1930, § *136—4000A(6)b et seq. (taxis), and P. L. 1926, 
p. 421, see Comp. St. Supp. 1930, § 135—107 et seq. (rented cars). Its purpose is 
to forbid the use of the roads to certain persons, unless they are able to respond 
in damages in case they cause injury to others. The beneficiaries of the statute 
and of the policy provisions required thereby, are the public—those who may be 
injured in motor accidents. The protection afforded by the policy to the assured 
is outside the purpose of the statute, as clearly appears from the clause giving to 
the company a right of action against assured in certain cases. Now a policy which 
is void ab initio because of a warranty or condition precedent provides no protection 
to the public. Such conditions must fail. It will be noted that the statute author- 
izes inclusion in the policy of “agreements, provisions or stipulations not contrary 
to the provisions of this act,” but does not mention in that connection warranties or 
conditions, while it does permit conditions binding only as between insurer and 
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assured by authorizing a provision that assured shall reimburse the company for 
payments involving a breach of the terms, provisions, or conditions of the policy. 
[5] The situation presented by a financial responsibility policy is much like that 
created by a fire policy with standard mortgagee clause attached. The insurer’s 
liability to the assured is distinct from its liability to an injured third person. The 
rights of the latter against the insurer spring from the statute as well as from the 
policy, just as the rights of the mortgagee are determined by the mortgagee clause. 
The fire policy remains valid as to the mortgagee, despite a breach of warranty by 
the assured owner. Reed v. Firemen’s Ins. Co., 81 N. J. Law, 523, 80 A. 462, 35 
L. R. A. (N. S.) 343. Likewise, complainant’s policy remains valid as to Godlewska. 
The company’s remedy is an action on the policy against Timmerman. 
STOLOVE v. FIDELITY & CASUALTY CO. OF NEW YORK. 
Supreme Court, Rockland County. Sept. 14, 1935. 
282 New York Supplement 263. 
1. INSURANCE. 


Where automobile liability policy failed to obligate insurer, either by express 
terms, by implication, or when read in connection with statute prescribing standard 
provisions, to distribute amount of insurer’s liability as limited in policy ratably 
between estates of two parties killed in one accident, insurer on exhausting amount 
limited by payment of judgment first recovered held discharged from further 
liability by reason of accident (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. INSURANCE. 

Court could not make new insurance contract by reading into automobile 
liability policy clause providing for ratable distribution of amount limited by pol- 
icy in case more than one person was injured or killed in one accident, nor con- 
strue as providing for such ratable distribution clauses of policy which plainly did 
not warrant such construction (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

3. INSURANCE. 

That automobile liability insurer had paid judgment obtained against it in 
connection with death of one party in accident in its capacity as surety on appeal 
undertaking in such case held not to prevent such payment being a complete dis- 
charge of insurer’s liability by reason of such accident where payment had 
exhausted amount limited by policy (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 599.) 

\ction by Sarah Stolove against the Fidelity & Casualty Company of New 
York. On motion by plaintiff for summary judgment and on cross-motion by 
defendant for like relief. : 

Plaintiff's motion denied and defendant’s cross-motion granted and complaint 
lismissed on the merits. 

Murry C. Becker, of New York City, for plaintiff. 

Caverly, Dimond, Barton & O’Gorman, of New York City, for defendant. 

TAyLor, Justice. 

[1-3] Plaintiff's motion for summary judgment (Rules of Civil Practice, rule 
113) is denied; and defendant’s cross-motion for like relief is granted, and plain- 
tiff’s complaint is dismissed upon the merits, but without costs either of the motion 
or of the action. My reasons are: The relevant facts are undisputed. Upon those 
facts, as a matter of law, when the defendant paid to the Myrtle Henion estate the 
total sum of $11,811.21, in full of a judgment for $11,118.04 for damages, interest, 
and costs (recovered before the Stolove judgments) and a judgment for the costs 
of athrmance, $101.90, each with interest, said defendant discharged in full its 
obligations under its policy arising by reason of the relevant accident. The policy 
did not obligate the defendant either by the express terms thereof or by necessary 
or any implication therefrom, nor when read in connection with Insurance Law, 
§ 109, to distribute the amount of defendant’s said liability as limited therein, 
ratably between the estates of the two persons (Henion and Stolove) regrettably 
killed in said accident. The policy was one of indemnity, and inasmuch as the 
amount limited therein was exhausted by the payment of the Henion judgment 
thus first recovered, and the appeal costs, there is no further liability by reason of 
said accident on defendant’s part to any one under the terms of the policy and the 
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provisions of Insurance Law, § 109. The policy expressly provided for such indem- 
nity in the first clause of the “insuring agreement” therein, “within the limits spe- 
cified in Statement 4 of the Schedule of Statements. * * *” Said statement 4 in 
relevant part reads as follows: “Statement 4. The limits of liability, basis of pre- 
mium and the number and description of all automobiles covered by this policy 
are as follows: Public Liability: (Limit any one person Ten Thousand Dollars 
($10,000.) (Limit any one accident Ten Thousand Dollars ($10,000) Premium 
$847.00.” It is trite that the court may not make a new insurance contract by 
reading into this policy a clause providing for such ratable distribution of the said 
limited amount of defendant’s liability; nor may it construe as providing for such 
ratable distribution clauses of the policy which plainly do not warrant such con- 
struction. “The policy under consideration must be held limited in coverage to the 
agreement of the parties as expressed therein.” From Lavine v. Indemnity Insur- 
ance Company of North America, 260 N. Y. 399, 407, 183 N. E. 897, 899. 

Language sufficient to provide for ratable distribution was extant (see Blei- 
meyer v. Public Service Mutual Casualty Insurance Corporation, 250 N. Y. 264, 
165 N. E. 286); but it was not used in this policy. A number of cases in a learned 
brief which reflects the diligence, zeal, and ability of plaintiff’s counsel, in my 
opinion, constitutes no authority for his contention as to the necessity for ratable 
distribution in the instant case. I mention specifically one of such cases, namely, 
Bleimeyer v. Public Service Mutual Casualty Insurance Corp., supra. Therein the 
highest court construed a bond given under the Highway Law, § 282-b (Consol. 
Laws, c. 25; and see present Vehicle and Traffic Law, § 17, subd. 1), which pro- 
vided that proprietors of motor vehicles for hire should file a bond conditioned 
for the payment of any judgment recovered for death or injury to person or 
property caused through the operation of such vehicles, the amount thereof to be 
apportioned ratably in payment of judgments recovered on claims arising out of 
the same transaction. The court there held that the proper form of remedy in 
such a case where several persons had been killed or injured as the result of a 
single casualty and the wrongdoer is insolvent, is an equitable action by a judg- 
ment creditor suing on his own behalf and in behalf of any others similarly 
situated, to administer the proceeds of the bond as a fund created by the statute 
for ratable protection. The case cited clearly does not touch the situation here 
and constitutes no authority for the plaintiff's contention. It is indeed most regret- 
table that owing to Goldman’s insolvency and the relevant facts otherwise, includ- 
ing the form of this policy, the Stolove judgments are uncollectible. The court, 
however, may not make them collectible by construing the instant policy in a man- 
ner not warranted by its terms, the inferences flowing therefrom, and the relevant 
law of the state. In passing, I state that I have not overlooked the suggestion of 
plaintiff's counsel that the payment of the Henion judgments was made by the 
defendant in its capacity as surety upon the appeal undertaking in the Henion 
case. The defendant was obligated by the policy to pay the Henion judgments. 
It paid them. The circumstance that it was such surety upon the undertaking on 
appeal does not alter the legal situation. The payment was under the policy, for 
the assured, the defendants in the original Henion judgment. 

Settle order on notice. 


FIDELITY & CASUALTY CO. OF NEW YORK v. BLAUSEY. 
Court of Appeals of Ohio, Lucas County. Nov. 26, 1934. 


197 Northeastern Reporter 385. 
INSURANCE. 

Automobile liability insurer, taking full charge of investigation of automobile 
accident and defense of suit against insured, without suggestion that insured’s 
alleged liability was not covered by policy, held estopped from thereafter denying 
liability on ground that claim was not covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Syllabus by the Court. 

An automobile liability insurance company, by taking full charge of the inves- 
tigation of an automobile accident and defense of a suit against its policyholder 
without suggestion that the alleged liability of the insured was not covered by the 
policy, is estopped from thereafter making the defense of nonliability on the 
ground that the claim was not covered by the terms of the policy. 

Action by Lou Ella Blausey against Claude Owen. To reverse a judgment 
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for plaintiff, the Fidelity & Casualty Company of New York, defendant’s liability 
insurer, brings error.—[Editorial Statement. | 

Affirmed. 

W. W. Campbell and George H. Lewis, both of Toledo, for plaintiff in error. 

Fraser, Hiett, Wall & Effler and Roscoe W. Shumaker, all of Toledo, for 
defendant in error. 

By the Court. 

On May 19, 1933, the defendant in error, Lou Ella Blausey, referred to here- 
inafter as Blausey, recovered a judgment against Claude Owen for $10,000 for 
personal injuries received on September 11, 1929, while riding in an automobile 
operated by said Owen. The Fidelity & Casualty Company of New York, here- 
inafter referred to as casualty company, had theretofore issued its policy insuring 
Owen against loss through liability for damages for personal injuries of the char- 
acter sustained by Blausey, subject only to the conditions expressed in the policy. 
The limit of liability under the policy was $5,000. The casualty company now asks 
this court to reverse the verdict and judgment in that amount recovered by Blau- 
sey at the trial. 

\mong the conditions of the policy are: 

“B. This policy does not cover loss from liability for, or any suit based on, 
injuries or death * * * 

‘(3) suffered by any person or persons who are to be, are being, or have been 
carried for a consideration actual or implied, while such person is entering or 
alighting from any automobile described in this policy or in riding in or upon 
such automobile.” 

“Statement 8. The assured will not, during the term of this policy, rent any 
automobile to others, or use any automobile to carry passengers for a consider- 
ation, actual or implied.” 

The casualty company contends that Blausey, at the time of receiving her 
injuries, was being conveyed by Owen in his automobile for a consideration; she 
with others paying $3 per week for carriage to and from Woodville to Toledo, 
where she was employed. Blausey contends that, even if that be true, the casualty 
company is estopped to take advantage thereof because it assumed exclusive charge 
and control in behalf of Owen of all matters relating to the claim of Blausey for 
damages for her alleged personal injuries and of the subsequent trial of the action 

brought by her to enforce her claim; Owen taking no part therein except as a 
defendant, following the advice and counsel of the agents and attorneys of the 
casualty company, without any objection or interference on his part. 

Evidence adduced at the trial clearly and in our opinion assumed full charge 
and control of the investigation of the action brought by Blausey against Owen 
for her alleged personal injuries, the filing of all pleadings and actions in behalf 
of Owen therein, and the conduct of the trial of the action, without any reserva- 
- or suggestion that the alleged liability of Owen to Blausey was not covered 

the insurance policy. At the close of all of the evidence, the casualty company 
ales a motion for a directed verdict, which was refused; whereupon it moved the 
court for an order withdrawing from the consideration of the jury all evidence 
relating to the alleged estoppel. This motion was granted over the objection and 
exception of Blausey, and thereupon, after the charge of the court on the issue 
involved and the law applicable thereto, the case was submitted to the jury. 

Our judgment is that the court erred in striking from the record the evidence 
as to the alleged estoppel and that upon the evidence adduced on that issue Blau- 
sey was entitled to a judgment as a matter of law. Therefore no error preju- 
dicial to the casualty company results from the verdict of the jury and the judg- 
ment of the court thereon in her favor. 

Authorities cited in an annotation found in 81 A. L. R. 1326, are to the effect 
that facts such as are in evidence in the instant case preclude the insurance com- 
pany from making the defense of non-liability. 

The judgment of the court of common pleas is therefore affirmed. 

Judgment affirmed. 

Richards, Williams, and Lloyd, JJ., concur. 
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LUCHTE v. STATE AUTOMOBILE MUT. INS. CO. 
Court of Appeals of Ohio, Hamilton County. Jan. 14, 1935. 
197 Northeastern Reporter 421. 
INSURANCE. 


Automobile liability policy insuring against liability for loss resulting from 
claims for damages caused by use, ownership, maintenance, or operation of coal 
truck did not cover claim for wrongful death resulting from collision of motorcyclist 
at night with coal dumped into street from truck and negligently left without lights 
or warning, in violation of ordinance, and hence policy obligation to defend actions, 
whether groundless or not, arising out of accidents covered by policy, did not require 
insurer to defend suit for wrongful death. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Syllabus by the Court. 

1. An automobile liability insurance policy insuring against liability for loss 
resulting from claims for damages caused by the use, ownership, maintenance, or 
operation of a coal truck, does not cover a claim for wrongful death resulting from 
a collision, in the early morning before daylight, with a pile of coal dumped into the 
street from such truck and negligently left unprotected and without lights or warn- 
ing, contrary to a city ordinance. 

2. The insurer in such case is not required, by the insurance contract obligating 
it to defend actions, whether groundless or not, arising out of accidents covered by 
the policy, to defend a suit based on such alleged negligent acts. 

Action by Albert J. Luchte against the State Automobile Mutual Insurance 
Company. Judgment for defendant, and plaintiff brings error—T[Editorial State- 
ment.] 

Affirmed. 

Wm. P. Hohmann and Harry Neal Smith, both of Cincinnati, for plaintiff in 
error. 

August A. Rendigs, Jr., of Cincinnati, and H. F. Holscher, of Columbus, for 
defendant in error. 

Hamitton, Presiding Judge. 

\lbert J. Luchte, the plaintiff in error, brought suit in the municipal court of 
Cincinnati against the State Automobile Mutual Insurance Company. The action 
was to recover damages in the amount of $1,000 on a policy of automobile insurance 
issued by the State Automobile Mutual Insurance Company. The damage was predi- 
cated on failure to defend a certain lawsuit. 


At the close of the plaintiff’s evidence counsel for the insurance company moved 
for judgment for the defendant, on the ground that the subject-matter of the suit 
is not within the purview of the policy contract offered in evidence. The court 
granted the motion for judgment for defendant, and overruled a motion for a new 
trial. The plaintiff, Luchte, prosecuted error to the court of common pleas, which 
court affirmed the judgment of the municipal court. From that judgment of affirm- 
ance by the court of common pleas, error is prosecuted to this court. 

It appears from the record that the defendant insurance company issued to 
Luchte a certain policy of automobile insurance covering a certain 2%4-ton Schacht 
truck, which automobile truck was being used by the plaintiff in the operation of a 
retail coal business in the city of Cincinnati. While the policy was in force, an 
employee of Luchte delivered a load of coal to a customer, and in making the 
delivery used the automobile truck insured under the policy. Plaintiff’s employee 
dumped the coal in the street in front of the customer’s house, drove away a short 
distance, turned, and was returning to his place of business from the delivery. He 
dumped the coal in the early morning before clear daylight, and failed to leave any 
light or other warning on the pile of coal. A man by the name of Bell, driving a 
motorcycle, ran into the pile of coal and received injuries from which he died 
The administrator of the estate of Bell brought an action in the court of common 
pleas against Luchte and other defendants, for damages for the wrongful death of 
Bell, claimed to have been caused by the plaintiff's agent and servant. 

The policy, which is the basis of this suit, contained the following provisions: 

“The Association does hereby insure the assured against liability for loss and 
all expenses resulting from claims upon the assured for damage caused while this 
policy is in force, by the use, ownership, maintenance, or operation of the motor 
vehicle described in Statement 4 of Schedule of Warranties. * * * 

“The Association further agrees in respect to coverage extended under Section 
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A and C as follows: to settle any respective sums for which it is liable, any claim 
or suit for damages against the assured arising out of accidents covered herein or 
defend such suit in the name and on behalf of the assured, whether groundless or 
not. 

The truck used in delivering the coal was one of the motor vehicles referred to. 
Luchte notified the insurance company of the suit, and the company, after investiga- 
tion, declined to defend the suit on the ground that the subject-matter of the suit 
was not covered by the policy contract. Luchte thereupon employed counsel and 
defended the suit. The ultimate result was a settlement of the case. 

The action being reviewed was to recover $1, 000 for expenses in defending the 
suit of the administrator of Bell, under the provisions of the policy as above quoted. 

If the negligence and i injuries alleged in the petition arose out of the use, owner- 
ship, maintenance, or operation of the motor vehicle, then the judgment of the 


municipal court in granting judgment for the defendant, and the affirmance of that 
judgment by the court of common pleas, were error. 


If the allegations of the petition in the case of the administrator of Bell did not 
bring that case within the provisions of the policy, above quoted, then the judgment 
of the municipal court and the affirmance of that judgment by the court of common 
pleas was correct. 


This requires an examination of the petition in the case of the Administrator of 
Estate of Bell v. Luchte, which is made a part of the record in this case. 

It must be borne in mind that the law is that even though the trial of the case 
might have developed no liability on the part of the insurance company it would not 
relieve the insurance company from defending the suit, if, as above stated, the 
petition alleged a case covered by the policy. 

In the case of Bloom-Rosenblum-Kline Co. v. Union Indemnity Co., 121 Ohio 

220, at page 226, 167 N. E. 8&4, 886, the court in the opinion states: “The contract 
of the company does not contemplate that its duty arises subsequent to the trial of 
such case and a final determination of the question of the liability of the assured. 
This agreement to make the defense on behalf of the assured whenever a suit is 
brought against it to enforce such claim for damages is a valuable provision of the 
policy, but it would have little value, and would be rendered almost meaningless, if 
the duty of the company with respect thereto did not arise when an action was 
brought against the assured based upon a claim of injury by an automobile covered 
by such policy.” 

However, the liability to defend must be brought within the coverage of the 
policy and involve the subject-matter thereof, which in this case was the truck belong- 
ing to the plaintiff. It certainly would not be claimed that if Luchte had been sued 
by the administrator of Bell for an assault resulting in the death of the decedent, 
on such a case and such a petition the insurance company by reason of their policy 
concerning coverage in the use of the automobile truck would have to defend the 
suit. This of course is an extreme case, but indicates the application of the liability 
sought to be imposed on the insurance company under the policy. In other words, 
the insurance company would not be bound to defend a suit unless such lawsuit was 


predicated upon the wrongful acts brought about by the use, ownership, manitenance, 
and operation of the motor vehicle. 


The petition in the case of Administrator of Estate of Bell v. Luchte alleges as 
an act of negligence on the part of the defendant: “That on or about the twenty- 
second day of January, 1931, at or about 7:00 o’clock, A. M. it then being dark 
and before sunrise, the defendants, through their agent, servant and employee, 
Edward J. Luchte, unloaded certain coal in Sherman Avenue, on the southerly side 
thereof, in front of the premises known and numbered as 1707 Sherman Avenue, in 
the City of Norwood, State of Ohio, and unlawfully, wrongfully and negligently 
caused said public highway to be obstructed with said coal, without warning or 
signal to others rightfully upon said highway, and without placing any lights as a 
means of warning, especially to the decedent, and then and there, unlawfully, wrong- 

tully and negligently failed, neglected and refused to place, or cause to be placed, 
two lights in or near the space in Sherman Avenue so occupied and obstructed.” 

The petition further alleges that the decedent Bell riding a motorcycle on Sher- 
man avenue came in contact with the pile of coal, was thrown to the pavement, and 
died from the injuries received. 


The petition further alleges a certain ordinance of the city of Norwood with 
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reference to the obstruction of streets and the placing of lights on building material, 
etc., and alleges that the defendants violated that ordinance. 

There is no allegation in the petition that the negligent act was due to the use, 
ownership, maintenance, or operation of the motortruck. The only allegation with 
reference to the truck, contained in the petition, is that the defendants were the 
owners of a certain motortruck and were engaged in the coat business. It is claimed 
that by reason of the fact that the coal was delivered by one of the trucks covered 
by the policy brings the case within the coverage of the insurance. The negligent 
act, in substance, was dumping a pile of coal in front of the premises and leaving 
the same without warning lights. 

We are unable to see any connection between the alleged negligent acts and the 
coverage under the policy, and the insurance company was not bound under that 
contract to defend the suit. 

We have examined the cases submitted, but do not find the cases present the 
same state of facts as are presented here. For instance, in the case of Panhandle 
Steel Products Co. v. Fidelity Union Casualty Co. (Tex. Civ. App.) 23 S.W.(2d) 
799, 801, a similar policy was issued on a truck, and the court held in that case that 
it was not necessary that the injuries be the proximate result of the use of the 
truck; that even if the cause was remote it would still be covered under the policy 
requiring the defendant to defend the suit. 

Undoubtedly that is the law, and it was so pronounced in the case of Bloom- 
Rosenblum-Kline Co. v. Union Indemnity Co., supra. 

In the case under consideration if we were to proceed on the theory that in the 
damage case it was alleged that the coal was dumped by one of the trucks covered 
by the policy, we would still have the situation that the petition does not ground 
negligence in the use of the truck. The negligent act alleged is leaving the pile of 
coal unprotected and without lights or warning, contrary to the ordinance oi the 
city. The truck had left the pile of coal and had turned in the street to return to 
its place of business. 

In the Panhandle Steel Products Co. v. Fidelity Union Casualty Co. Case, supra, 
is is stated: “Furthermore, damages “ily the negligent manner in which the beam 
was unloaded, for which plaintiff was held liable to Miss Godley, was one of the 
risks covered by the policy, if the injury was the result of the use of the truck 
within the meaning of the policy.” 

It therefore would appear in that case that the injury resulted from the negli- 
gent manner in which the truck was unloaded. If, after the truck had been unloaded, 
and the steel beams left on a public way, without guard, and Miss Godley had been 
injured by falling over the steel beams left in the public street, we would have the 
same situation as is presented in this case. Had the cause of action in the Pan- 
handle Steel Products Co. Case been grounded on the failure to light the steel beam 
so unloaded and left lying in the street, the court might have reached an entirely 
different conclusion 

Our conclusion is that the subject-matter of the suit by the administrator of the 
estate of Bell, as alleged in the petition, was not within the purview of the policy 
contract, requiring the insurance company to defend that suit. 

The municipal court of Cincinnati was correct in instructing a verdict for the 
defendant insurance company, and the common pleas court did not err in affirming 
that judgment. 

The judgment of the court of common pleas affirming the judgment of the 
municipal court, is affirmed. 

Judgment affirmed. 

Ross, J., concurs. 


NORTHWESTERN NAT. INS. CO. v. HICKS et al. 
Court of Appeals of Ohio, Hamilton County. Feb. 11, 1935. 
197 Northeastern Reporter 424. 


1. INSURANCE. 

Knowledge of soliciting agent of automobile fire insurer that cost of automobile, 
fixed by agent at list price, was actually less than list price, estopped insurer to 
claim breach of warranty of cost, since agent’s knowledge was knowledge of insurer 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. : 
In action on automobile fire policy, submission to jury, by concurrence of coun- 
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sel and without request for special instructions, of sole issue of value of automobile 
at time of fire, waived issue as to cost of automobile. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 
INSURANCE. ‘ 
Misrepresentation of cost of automobile insured against fire held not prejudicial, 
where policy limited insurer’s liability to actual cost or cash value at time of loss, 
and value at time of fire, as found by jury, did not exceed insurable proportion of 
actual cost. 
(For other cases, see Insurance, Dec. Dig. § 281.) 


Syllabus by the Court. 

1. When the soliciting agent of an automobile fire insurance company fixes the 
cost of the assured’s automobile at the list price rather than at the actual cost, know- 
ing of the discrepancy, the insurance company is estopped to claim the warranty of 
cost was breached, since the knowledge of the agent is that of the company. 

The issue as to the cost of the insured automobile is waived by the submis- 
sion to the jury, by concurrence of counsel and without request for special instruc- 
tions, of the sole issue of the value of the automobile at the time of the fire. 

3. When the insurance policy provides that the insurer’s liability shall not exceed 
the actual cost or the actual cash value at the time any loss or damage occurs, and 
the value at the time of the fire, as found by the jury 
able proportion of the actual cost, 
prejudicial. 

Action by Pearl B. Hicks against the Northwestern National Insurance Com- 
pany, wherein the Commercial Credit Company was made a party defendant. Judg- 
ment for plaintiff, and defendant brings error.—| Editorial Statement]. 

Affirmed. 

Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, for plaintiff in error. 

Matthews & Matthews, Alton E. Purcell, and M. Froome Barbour, all of Cin- 
cinnati, for defendant in error Pearl B. Hicks. 

HAMILTON, Presiding Judge. 

Pearl B. Hicks, defendant in error here, brought suit against the Northwestern 
National Insurance Company, plaintiff in error here, in the 

t Hamilton county, 
automobile. 
force. 


, is not in excess of the insur- 
the warranty as to the cost is not material or 


court of common pleas 
seeking to recover on a policy of fire insurance covering her 
The automobile was totally destroyed by fire while the policy was in 
The claim was presented and payment refused, and this suit followed. 
The insurance company admitted the execution and delivery of the policy, and 
the loss by fire, and denied generally the other allegations of the petition. It further 
alleged misrepresentation of the cost of the automobile, in that the plaintiff repre- 
sented the cost to be $1,704, and defendant company alleged that the actual cost was 
much less than this amount, and pleaded that part of the policy providing against 
concealment or misrepresentation. The Commercial Credit Company was made a 
party defendant, and set up an answer to the effect that any recovery under the 
policy should be paid to it, as its interests may appear under its mortgage claim. 
The interest of the Commercial Credit Company is not in dispute and is not con- 
tested here. 

The case was tried to the court and a jury, which found for the plaintiff in the 
sum of $1,171.14, a part of which sum was interest. 

Judgment was entered on the verdict, and error is prosecuted to this court seek- 
ing a reversal of the judgment. 


The main question stressed in the brief and the oral argument by counsel for 
the insurance company concerns the representation that the cost of the automobile 
was $1,704, and that this was a material warranty, and therefore the policy was void 
and no recovery could be had under it. 


|1-3] The evidence as to the basis for fixing the cost is in the record, which 
discloses that the husband of Mrs. Hicks, the assured, made a deal with an Auburn 
automobile dealer for the automobile in question, and that the list price during the 
year in which the model was used was $2,175. This was in 1930. The husband 
made the deal in February, 1931, at which time the list price had been reduced to 


$1,495. The husband traded in a second-hand car in the deal and said it was a 


special deal, and that the cost to him was the cost which he gave to the general agent 
of the insurance company as the cost. The warranty clause in the policy says 


nothing of the list price. It asks for the “cost to assured including equipment, but 
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excluding finance charges.” The list price would be no criterion as to the cost to 
the purchaser at this time, even should we hold that the assured was bound by the 
statements made by her husband in procuring the insurance. The husband attended 
to all the transactions concerning the purchase of the car and the securing of the 
insurance. He was at the time a soliciting agent of the insurer. This was an issue 
in the case, but, for some reason, was not submitted to the jury. Under the record, 
it would seem that the insurance company had abandoned any defense under the 
claimed warranty. 

Counsel for the insurance company moved for an instructed verdict, without 
stating the grounds. This motion the court overruled. No special instructions were 
asked. The record discloses the following: 

“Thereupon the court charged the jury as follows: 

“Members of the jury: 

“As counsel for both parties in this case have stated, the simple question jor 
you to determine is the actual cash value of this automobile on the date of its 
destruction by fire, and that date was December 18, 1931. 

“By the terms of the policy the liability of the company is limited to the actual 
cash value on the date of the loss of the automobile.” 

From this it appears that the case was submitted to the jury by agreement of 
counsel on the theory that but one question was for consideration, and that was 
the value of the automobile on the date of its destruction by fire, which value the 
jury fixed under evidence, and which amount the court will not disturb. If, how- 
ever, this was not a waiver of that defense, we find under the authority of Foster 
v. Scottish Union & Nat. Ins. Co. of Edinburgh, 101 Ohio St. 180, 127 N. E. 865, that 
the company is estopped to set up the defense of breach of warranty by the fact 
that the value of the car was not fixed independent of any information by an agent 
of the company. This was also the holding in the case of Northwestern Nat. Ins. 
Co. v. Ferstman, 42 Ohio App. 55, 181 N. E. 499. 

Counsel for the insurance company relies largely on the case of John Hancock 
Mutual Life Ins. Co. v. Luzio, 123 Ohio St. 616, 176 N. E. 446. We have examined 
this case and are of opinion that it supports the principle announced in the two cases 
cited supra. Moreover, the policy sets forth in terms as follows: “This company’s 
liability for loss and damage to the motor vehicle described herein shall not exceed 
the actual cash value thereof at the time any loss or damage occurs, and the loss 
or damage shall be ascertained or estimated accordingly, with proper deduction for 
depreciation however caused, and without compensation for loss of use.” 

Under this limitation it is difficult to see how the statement as to cost becomes 
a material warranty. It is in the record that the company will insure 80 per cent 
of the cost, which may or may not exceed the actual loss at the time of the fire. 
The loss as found by the jury is less than 80 per cent. of the list price of $1,495, 
if it should be considered that the list price was the cost, which is not necessarily 
the case. 

Our conclusion is: First, that the insurance company is estopped to defend on 
the ground of breach of warranty; the husband as agent or solicitor represented the 
company, and under the authorities, his knowledge is the knowledge of the company. 
The cost was fixed by him and not by the insured. Second, the question was waived 
in the submission to the jury, since the only question submitted by concurrence of 
counsel was the value of the automobile at the time of the fire. Third, the cost to 
the assured was nothing, since it was a gift to her from her husband, all of which 
the company knew, and, as heretofore stated, the cost was fixed by the agent of the 
company. Fourth, the representation as to cost was not material or prejudicial in 
the case. 

We find no prejudicial error in the record, and the judgment is affirmed. 

Judgment affirmed. 

Matthews and Ross, JJ., concur. 


MARTORELLA v. SVEA FIRE & LIFE INS. CO. 
Superior Court of Pennsylvania. Oct. 2, 1935. 
180 Atlantic Reporter 765. 
INSURANCE. 
In action on automobile fire and theft policy where copy of policy was not 
attached to statement and no evidence was presented as to amount of insurance 
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under policy, terms of policy, or condition or value of automobile at time of 
theft, evidence as to insurer’s liability on policy held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

\ppeal No. 130, April term, 1935, from judgment of Court of Common Pleas, 
\llegheny County, No. 1442, October term, 1928; John P. Egan, Judge. 

\ssumpsit by James P. Martorella against Svea Fire & Life Insurance Com- 
pany. From a judgment for defendant notwithstanding verdict for plaintiff in 
amount of $1,320, the plaintiff appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Leonard A. Mazer and D. Albert Mazer, both of Pittsburgh, for appellant. 

D. C. Jennings, of Pittsburgh, for appellee. 

STADTFELD, Judge. 

This case is an action of assumpsit based upon a written contract of insur- 
ance covering fire and theft of an automobile belonging to plaintiff. The aver- 
ments of the statement of claim are that the defendant company issued a policy 
dated May 21, 1927, covering fire and theft on plaintiff’s Hupmobile sedan, in con- 
sideration of $17.50 paid on that day by plaintiff to defendant’s agent, one Joseph 
\. McArdle; that on February 27, 1928, this automobile was traded in for a new 
1928 Hupmobile sedan, of the value of $1,675, and plaintiff requested of defend- 
ant’s agent that said insurance be transterred to the new automobile, to which 
said agent assented; that the new car was stolen on March 23, 1928, while the 
policy was in full force. 

The affidavit of defense denied that the said Joseph A. McArdle was or is the 
duly authorized agent of defendant company, and avers that he was only a broker, 
and was the agent of plaintiff. Defendant admitted the execution and delivery of 
the policy referred to in plaintiff's statement, but averred that the same was 
executed and delivered by the Harris-Lawrence Company, Inc., the agent of the 
company, and not by the said Joseph A. McArdle; it admitted that plaintiff pur- 
chased a new 1928 Hupmobile sedan, but averred that the same was purchased on 
December 6, 1927, and not on February 27, 1928; it averred that the plaintiff never 
requested any agent of defendant company that the insurance be transferred to 
the new automobile; and denied that any agent of defendant company saw the car 
and approved of the change or ever informed or assured plaintiff that the said 
new 1928 Hupmobile sedan was covered against fire and theft, and denied that 
defendant company or any authorized agent of the company had any knowledge 
or notice of the purchase of the new automobile by plaintiff before about March 
0, 1928: and averred that neither it nor any authorized agent ever transferred the 
old insurance to the new automobile, or ever insured the new automobile against 
fire or theft. 

The case came on for trial before the court and a jury. The plaintiff offered 
in evidence the admission in the affidavit of defense as to the issuance of the pol- 
icy, but did not offer the original policy in evidence, and did not offer any testi- 
mony to excuse the failure to produce it. He did not offer any evidence of the 
amount or of the terms and conditions of the policy. 

Plaintiff testified that he made request of Joseph A. McArdle to make trans- 
ier of the policy to the new automobile; that he had traded in the old car for a 
new one of the value of $1,675 in December of 1927, but that the car was not 
delivered to him until some time in February of 1928. He offered no evidence 
of the value of the car on March 23, 1928, the day it was stolen, nor any evidence 
that it was in the same condition and worth the cost price upon that date. He 
testified that he had prior dealings with the said Mr. McArdle in placing insur- 
ance in the same company on his wife’s automobile in 1927; that he had requested 
of the said McArdle a transfer of the policy referred to in plaintiff’s statement to 
cover the new automobile, some time in February, 1928; that the car was stolen 
the next day; and that he reported the loss both by telephone and by writing. 

Joseph A. McArdle was called on behalf of plaintiff, and testified that he was 
in the insurance business, and that he was agent for defendant company for about 
a year prior to 1927, but did not know the exact date; that policies were issued 
and he could solicit business for the defendant company and that he would call 
Harris-Lawrence (general agents) and they would write the policies and mail 
them to him and he would countersign as agent; that he would countersign both 
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fire and theft policies; that he would sign all policies that were sent to him; they 
would be written by Harris-Lawrence and sent without signature; that plaintiff 
placed the original policy through him in May, 1927, and paid him the premium 
for it, and he sent it to the company, after deducting his commission, through 
Harris-Lawrence, General Agents, from whom he got the policy; that during the 
life of the policy, he received a call from plaintiff about another automobile, and 
he went to plaintiff’s place of bnsiness and saw the automobile, a new Hupp, and 
then called Mr. Tate of the Harris-Lawrence Company, their office manager, and 
told him that Mr. Martorella got a new car and to put a binder on it until he got 
his owner’s card from the state; that he wanted the old insurance transferred to 
the new car; that Tate told him the car was insured; that subsequently he got a 
report that the automobile had been stolen and he made a report to Mr. Tate, one 
verbally and one written; Mr. Martorella gave him a written notice and he mailed 
that to the Harris-Lawrence Company. His testimony as to countersigning pol- 
icles is very indefinite. There was offered in evidence certificates from the Insur- 
ance Department of the Commonwealth, one bearing date April 1, 1926, expiring 
March 31, 1927, to the effect that the defendant company had certified the appoint- 
ment of J. A. McArdle as an agent to solicit insurance in this commonwealth, and 
the insurance commissioner does authorize and empower the said appointee to 
transact business as agent of said company, so far as he may be empowered by 
said company, for and during the year April 1, 1926, 1927, unless sooner revoked; 
another of like character covering the period for and during the year April 1, 
1927-1928; also another certificate from the Insurance Department dated Septem- 
ber 12, 1933, certifying that J. A. MeArdle was licensed as an insurance agent for 
the defendant company; that J. M. Wermstrom, United States manager of said 
company, certified the appointment of said J. A. McArdle for the transaction of 
business of fire and automobile insurance in the commonwealth of Pennsylvania 
during the year commencing April 1, 1927. 

Defendant offered no evidence, but requested binding instructions which were 
refused. 

The court submitted the case to the jury in a charge directing them to ascer- 
tain whether the company was bound by the acts as testified to by Mr. McArdle. 
Was there insurance on the new car at the time that Mr. Martorella testified that 
it was stolen? Did McArdle have authority to bind the defendant company in the 
manner that he testified? The jury found in favor of plaintiff in the sum of 
$1,000 with interest amounting to $320, a total of $1,320. The court subsequently 
entered judgment in favor of defendant on a motion for judgment non obstante 
veredicto, in an opinion by Egan, J., basing its judgment, not upon any want of 
authority in McArdle to bind the company, but because of the alleged lack of 
testimony tending to show the value of the car that was stolen, and no testimony 
tending to show the amount of insurance claimed to be in existence, and the terms 
of the policy 

The only assignment of error is the entry of judgment n. 0. v. We fully agree 
with the disposition of this case by the lower court. Neither under the pleadings, 
nor under the evidence presented, could any recovery be sustained. No copy of 
the policy was attached to the statement, nor was any evidence presented as to the 
amount of the insurance under the policy or of the terms thereof; there was also 
no evidence as to the condition of the car at the time of -the accident nor of its 
value. 

_ The court properly entered judgment non obstante veredicto in favor of 
defendant. 

The assignment of error is overruled and judgment affirmed. 

FIREMEN’S INS. CO. OF NEWARK, N. J., et al. v. UNIVERSAL 
CREDIT CO. No. 1472. 
Court of Civil Appeals of Texas. Eastland. June 21, 1935. 
Rehearing Denied Sept. 13, 1935. 
85 Southwestern Reporter (2d) 1061. 
1. INSURANCE. 
In action on policy covering theft of automobile, containing provision that pol- 
icy should be void if insured was not sole owner or if insured concealed anv 
material fact concerning insurance, insurer had burden of showing breach of 
such provisions. 
(For other cases, see Insurance, Dec. Dig. § 646[2].) 
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4, INSURANCE. 

In action on policy covering theft of automobile, burden was on insured to 
prove that automobile was. stolen. 

(For other cases, see Insurance, Dec. Dig. $ 646[6].) 

5. INSURANCE. 

In action on policy covering theft of automobile, evidence that automobile was 
found in wrecked condition near garage before it had been reported lost and 
insured’s letter to mortgagee of automobile stating that automobile had been stolen, 
wrecked, and recovered held insufficient proof to show that automobile was stolen 
or to justify recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. INSURANCE. 

\Where automobile is stolen and wrecked by thieves, whether by collision or 
otherwise, so as to render it of little or no value, insurer is liable for full amount 
of loss under insurance against theft. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

\ppeal from County Court at Law, No. 2, Dallas County; John A. Rawlins, 
ludge. 

\ction by the Universal Credit Company against the Firemen’s Insurance 
Company of Newark, New Jersey, and others. Judgment for plaintiff, and 
defendants appeal. 

Reversed and remanded. 

Touchstone, Wight, Gormley & Price, of Dallas, for appellants. 

Vaughan, Purl & Lewis and §S. L. Lewis, all of Dallas, for appellee. 

FUNDERBURK, Justice. 

Universal Credit Company recovered judgment against Firemen’s Insurance 
Company of Newark, N. J., and Commercial Casualty Insurance Company of New- 
ark, N. J., for the sum of $516, upon an insurance policy (issued jointly by said 
defendants) to R. I. Weir, in which plaintiff was named as mortgagee of the 
automobile insured, with a loss payable provision in its favor, as its interest should 
appear. Weir, having declined to bring the suit, was made a party defendant. He 
fled an answer, but made no further appearance in the case. 
appealed. 

The appellants (defendants below) by their first and fourth propositions con- 
tend that the judgment should have been in their favor because the evidence 
established conclusively the breach by insured (Weir) of two provisions of the 
policy, namely, first, that the policy should be void if the interest of insured be or 
hecome other than unconditional and sole and lawful ownership of the automobile; 
and, second, that it should be void if the assured concealed or misrepresented any 
material fact or circumstance concerning the insurance or the subject thereof. 
But one question is presented by the two propositions, since the fact or circum- 
stance claimed to have been concealed was that the car was not owned by the 
nsured, but by one Griffin. 

{1-3] Appellants had the burden of showing the breach, if any, of the pro- 
visions in question. There was evidence of title to the automobile in the named 
insured. The only evidence showing, or tending to show, that title was not in 
Weir was hearsay. Hearsay evidence, unless of a character coming within some 
exception to the general rule, is incompetent. It is to be regarded as no evidence 
in determining if there be evidence to support a judgment. Henry y. Phillips, 105 
Tex. 459, 151 S. W. 533; U. S. F. & G. Co. v. Inman (Tex. Civ. App.) 65 S.W. 
(2d) 339, and authorities cited. Although hearsay, the evidence was admissible 
and competent against Weir had he been claiming under the policy. We have some 
aoubt whether because of the absence of the “standard or union mortgage clause” 
or applicable statute to the same effect, such testimony was competent to defeat the 
claim of the appellee. See 24 Tex. Jur., § 385, p. 1243; Thies v. Mutual Life Ins. 
Co.. 13 Tex. Civ. App. 280, 35 S. W. 676; Cole v. Knights of Maccabees (Tex. 
Civ. App.) 188 S. W. 699. See, also, Joy v. Liverpool, London & Globe Ins. Co., 
32 Tex. Civ. App. 433, 74 S. W. 822. We need not decide this question, for we 


The defendants have 





are of the opinion that if the testimony be competent, it but raised an issue of 
fact and was by the judgment determined against the appellants. 

[4, 5] Another contention of appellants is that there was no evidence that the 
car was stolen. To show this, the burden was upon appellee. 


The only evidence 
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that the car was stolen consisted of the following: (a) K. M. Rosier testified that 
the car, in a wrecked condition, was found in front of his place of business before 
it had been reported lost; (b) C. D. Ragsdale testified to the same effect; (c) 
R. L. Weir wrote a letter to appellee stating his automobile had been stolen, 
wrecked, and recovered; (d) Weir and Griffin made a statement, in writing, intro- 
duced in evidence, one line of which read, “He” (that is Weir) “has been unable 
to find out how the car was wrecked or who stole it.” The fact that the car in 
a wrecked condition was found parked beside a garage was certainly standing 
alone, no evidence that it had been stolen. All of the other testimony was clearly 
hearsay as to appellants. Under the authorities above cited, it constituted no evi- 
dence that the car had been stolen. 

[6] In view of the disposition required to be made of the appeal by reason of 
this conclusion, it is deemed unnecessary to discuss other questions, except the 
one contending that at all events there should have been a $25 deduction from the 
$516 awarded by the court. Appellee made no claim of liability based upon insur- 
ance against collision and upset. It is to that provision alone that the stipulation 
for deducting $25 applies. We are of the opinion that if the car was stolen and 
was so wrecked by the thieves, whether by collision or otherwise, as to render it 
of little or no value, there would be liability for the full amount of the loss under 
the insurance against theft. 

3ecause of the error of the court in rendering judgment for the appellee with- 
out proof that the car was stolen, it is our opinion that the judgment of the court 
below must be reversed, and the cause remanded, which is accordingly so ordered. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited 
v. BLACKSTOCK. 
Supreme Court of Appeals of Virginia. Sept. 19, 1935. 
181 Southeastern Reporter 364. 
INSURANCE. 


Filling station operator, who was driving customer’s automobile from customer's 
home to filling station at customer’s request to thaw radiator at filling station, held 
not within coverage of customer’s automobile liability policy which provided against 
extension of coverage to persons operating service stations as respects accidents 
arising out of operation thereof. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Error to Corporation Court of Danville. 

Action by R. S. Blackstock, Jr., by his next friend, against the Ocean Accident & 
Guarantee Corporation, Limited. Judgment for the plaintiff, and defendant brings 
error. 

Re verse a. 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, and Chinn, JJ. 

Harry Wooding, Jr., and John B. Ramey, both of Danville, for plaintiff in error 

Harris, Harvey & Brown, of Danville, for defendant in error. 

CHINN, Justice. 

This is a suit brought by R. S. Blackstock, Jr., by his next friend, against the 
Ocean Accident & Guarantee Corporation, Limited, to recover the sum of $675, 
together with $11.63 costs, on a judgment rendered by the corporation court of the 
city of Danville in favor of said R. S. Blackstock, Jr., against one Norman Taylor. 

The claim is based upon a policy of insurance issued by Ocean Accident & Guar- 
antee Corporation, Limited, to Miss Nettie Wynn on the 25th of July, 1933, to 
indemnify her and certain other assured therein designated against liability for 
damages on account of bodily injuries caused by the ownership, maintenance, or 
use of a certain automobile owned by Miss Wynn. 

Clause 7 of said policy provides that subject to its provisions it shall also cover, 
as additional assured, any person using the automobile described in the policy, and 
any person, firm, or corporation legally responsible for the use of such motor vehicle, 
provided that the actual use thereof is “pleasure” or “commercial” as defined in 
said policy, and provided further that such use is with the permission of the named 
assured, except that: 


“ 


(a) No coverage shall be extended hereby to any person or organization oper- 
ating an automobile repair shop, public garage, sales agency or service station, or 


any agent or employees of such person or organization as respects any accident aris- 
ing out of the operation thereof.” 
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The facts out of which the case arose may be stated as follows: 

Miss Nettie Wynn, the owner of the automobile, resides with her brother, R. H. 
Wynn, in Danville, Va. Norman Taylor, who was driving the car at the time of 
the accident hereinafter referred to, operated a service station in the city of Dan- 
ville, belonging to the Texas Company, under the name of Taylor’s Filling Station. 
Taylor had been in this business two years, and had known Miss Wynn and her 
brother a long time. The latter were good customers of the station and bought all 
their gas and oil there and sometimes had the car washed. At the station Taylor 
sold oil, gas, etc., and washed and greased cars, and maintained a wash pit. 

On the morning of December 27, 1933, R. H. Wynn, brother of the assured, 
drove the car to his work at the Southern Railway Station. On his way he dis- 
covered that the car was “steaming a little.” When he reached his office he found 
that he would have to go to North Carolina. He then drove the car to Taylor’s 
service station, purchased a quart of alcohol for the radiator, and left the station 
with the intention of going home. Before reaching home, however, Wynn discovered 
that the radiator was “steaming” again and concluded it was frozen. He stopped 
the car in front of a drug store and called Taylor’s filling station by telephone. 
Taylor answered the call and Wynn told him that the radiator of his sister’s car was 
frozen, that he had to go to North Carolina, and that his wife and sister wanted to 
use the car that afternoon. He asked Taylor to come by the Wynn residence to 
get the car and take it to the filling station to thaw it out and then bring it back to 
\Wynn’s house. Taylor agreed to do so. Wynn then drove the car to his residence 
and there left it, and Taylor, as requested, came for it for the purpose of taking it 
to his service station to thaw it out or do whatever was necessary to the radiator. 

On his way to the’ service station with the car, Taylor struck and injured the 
plaintiff below, R S. Blackstock, Jr., who brought suit by his father and next friend 
against Taylor, which resulted in the verdict and judgment in favor of the plaintiff 
for the amount hereinbefore mentioned. Execution against Taylor being returned 
“no effects,” this suit was brought against the Guarantee Corporation under the 
policy issued to Miss Wynn. 

\t the conclusion of the evidence in the court below, the defendant moved the 
court to strike out the evidence introduced in the case, which motion the court sus- 
tained, and a verdict was thereupon rendered by the jury in favor of the insurance 
company. This verdict was subsequently set aside by the court and final judgment 
entered in favor of the plaintiff for the amount found by the jury. This action of 
the court is now before this court on writ of error. 

The sole question presented by the record is whether the provisions of the pol- 
icy of insurance issued Miss Wynn cover Norman Taylor so as to render the com- 
pany liable to the plaintiff injured by him, or whether the company is exempted 
from liability by the exceptions to the coverage provisions of clause 7 of the policy. 
It is conceded that Norman Taylor operated a “service station.’ He himself says 
so. The real question to be determined is, therefore, whether the accident was one 
“arising out of operation” of said service station within the meaning of said pro- 
visions of the policy. 

It appears from the evidence that Taylor maintained a heated wash pit in the 
station in which a car could be thawed out and Wynn knew this. He and his sister 
had been in the habit of patronizing the station, and had had the car thawed out 
there on previous occasions. It was testified by Wynn that he called the station 
over the telephone, and Mr. Taylor, who had just come in, answered the phone, and 
that he turned the car over to Taylor on the day of the accident for no other pur- 
pose than to have it thawed out, or to do what was necessary to remedy the trouble 
with the radiator. Taylor said that if there had not been a heated place in the 
filling station to thaw it out the car would not have been in his possession. 


We have been referred to only two decisions which have any bearing upon the 
question here involved. 


The case of Wendt v. Wallace, 185 Minn. 189, 240 N. W. 470, 471, seems to 
bear a close resemblance to the case at bar both with respect to the facts and the 
provisions of the policy. In that case Gamble operated a garage, stored cars, and 
delivered them as needed. Oman was an employee of the garage. Helen Wallace 
kept her car in Gamble’s garage. Oman undertook to deliver it to her, and on the 
way to make delivery, he collided with a car driven by Wendt. Wendt sued Wal- 
lace, the owner of the car, Gamble, the garage keeper, and Oman, the employee. 
He failed to receive judgment against Wallace, but recovered judgment against 
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Gamble and Oman. Wallace carried liability insurance, its primary purpose like 
that of the policy in the suit being to indemnify the insured against loss from dam- 
age claims. It also extended an additional coverage to other persons using the car 
with her permission with the following limitation: “This agreement shall exclude 
any obligation of the company * * * to any person or organization, other than 
the named Assured, operating an automobile repair shop, public garage, sales agency 
or service station, and arising out of the operation thereof.” Wendt sought to hold 
the company liable on his judgment against Oman, claiming that he was covered by 
the policy of the owner. In holding that the policy did not cover Oman the court 
said: ' 
‘The language in the policy is plain. The intent is clear. Coverage was extended 
to those driving with permission of the assured. It is equally plain and clear that 
the company saw fit to limit the extended coverage so as to eliminate the class of 
risks arising from the handling and operation of the car by persons identified and 
connected with repair shops, public garages, sales agencies, and service stations. 
Gamble’s garage was a “public garage.’ Such limitation is based upon reason. The 
owner does not grant permission to these individuals. Individually they are usually 
unknown to him. They are in quite a distinct group from persons to whom an 
ordinary assured usually gives permission to drive his car. 

While it is true that Taylor was well known to both Miss Wynn and her brother 
personally, and they doubtless would not have hesitated to grant him permission to 
drive the car in question under certain circumstances, that fact does not affect the 
reasonable provision of the policy excluding from coverage persons identified and 
connected with a service station and like places when the accident arises out of the 
operation of such business, and permission to drive the car is not given by the owner 
to the service station employee individually, and separate and apart from the opera- 
tion of the business. 

In this instance, it seems to us that the liability of the company is no more than 
it would have been if Taylor had sent an employee of the service station, who was 
unknown to Miss Wynn and her brother, to bring the car to the station instead of 
doing so himself. 

In the case of State for Use of Tondi v. Fidelity & Casualty Co., 156 Md. 634, 
145 A. 182, 183, the question of construction of the exclusion clause of the policy 
was raised and decided on the pleadings. The complaint alleged that the policy 
insured Bell, the owner, and any other person driving with his permission; that the 
infant son of Tondi, the plaintiff, was killed by the automobile owned by Bell and 
driven by Schwartz, with the permission of Bell; that judgment was recovered 
against Schwartz, execution returned unsatisfied, etc. Defendant filed a plea which 
alleged that the policy provided that coverage “shall not be applicable to a public 
automobile garage, automobile repair shop, automobile sales agency, automobile ser- 
vice station, and the agents or employees thereof.” Plaintiff filed a replication 
admitting the correctness of the paragraph from the policy, but alleging that “at the 
time of the accident the automobile was being operated by Schwartz in his individual 
capacity with the permission of Bell.” A demurrer to this replication was sustained, 
and a judgment rendered in favor of defendant. In sustaining the judgment of the 
lower court the Court of Appeals of Maryland said: 

‘But it was not an answer to the second plea to say that at the time of the acci- 
dent the automobile was being operated by Schwartz in his individual capacity for, 
and with the permission of, Bell. The replication does not deny that the automobile 
Was intrusted by the owner to Schwartz, the owner of an automobile repair shop, 
for the purposes of sale, or that Schwartz at the time of the accident was endeavor- 
ing to sell the automobile. * * * The proviso in the policy would have but little 
meaning if the owner of an automobile repair shop could step outside, disassociate 
himself temporarily from his business, proceed to sell a car which for days had been 
left at his place of business to be sold, and then successfully claim that he was not 
excluded by the proviso.” 

It is insisted by the defendant in error that Taylor did not handle the car in 
question as a part of the service sold by him in the normal, usual operation of the 
service station, but was driving the car to perform an act of accommodation for Mr. 
Wynn, and, therefore, his accident did not arise out of the operation of his service 
station. 


It is true Wynn testified that nothing was said about compensating Taylor for 
taking his car to thaw it out and he did not know whether Taylor was going to 





Auto.] Massachusetts Bonding & Ins. Co. v. Piedmont Service 433 
Station, Inc. 


charge him for the service or not, and Taylor testified that it was more or less an 
iccommodation to Mr. Wynn, but he felt obligated, since Mr. Wynn bought all of 
his gas and oil from him, to do what Wynn requested of him. “I called myself 
rendering a service to a customer.” 

We do not think this evidence sufficient to take the case out of the exception 
clause of the policy. Whether Taylor expected to make a charge for the service, or 
whether he considered it good business policy on his part to perform the service 
hecause Miss and Mr. Wynn were valuable customers, does not vary the situation. 
In neither case could the service be considered as wholly gratuituos, even if that 
circumstance has any bearing on the question. It is clear that Taylor would not have 
been asked to get the car and thaw it out if he had not had the facilities to perform 
that service, as he had done before. It therefore follows that he was not driving 
the car under permission granted him as an individual, but as operator of a service 
station which had a heated place suitable for thawing the car out, and it was intrusted 
to him to take to his service station for that purpose and no other. 

The learned judge of the trial court takes the view in his written opinion that 
while the thawing of the car would have been in the operation of Taylor’s business, 
bringing the car from Wynn’s house to the service station was not a necessary inci- 
dent to thawing it out, and with respect to the driving of the car Taylor had stepped 
aside from his business capacity and was acting in a separate and distinct sphere. 
The learned judge further states, however, that had the accident occurred while the 
defendant was doing something incidental to thawing out the car the exception 
would apply. “To illustrate: if he had gotten with the car to the service station, 
and then, in order to determine whether it would run properly, he had driven it 
around the block, and while doing so had struck plaintiff, the accident would have 
irisen out of the operation of the filling station.” 

\Ve are unable to see the distinction between driving the car after it had got to 
the station to determine whether it would run properly, and driving it to the station 
for the purpose of thawing it out. It seems to us that driving the car under either 

' those conditions was, or would have been, incidental to thawing it out, and an 


accident occurring thereunder would, therefore, come within the exception. 

\Ve agree with the learned judge in the statement that the solution of the case is 
not free from difficulty, but viewing the clause in dispute in the light of all the 
facts and circumstances, we are of the opinion that Taylor does not come within 


+) 


e coverage provided by the policy, and the judgment of the lower court should 
therefore be reversed, and final judgment entered here for the plaintiff in error. 

Reversed. 

MASSACHUSETTS BONDING & INS. CO. v. PIEDMONT 
SERVICE STATION, Inc. 
Supreme Court of Appeals of Virginia. Sept. 19, 193 
181 Southeastern Reporter 397. 
INSURANCE. 

Mistake of local agent of insurance Company in description of automobile in 
preparing original policy and in issuing erroneous transfer policy held to be mis- 
take of company which could not be taken advantage of by company in suit on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

Error to Circuit Court, Washington County. 

\ction by the Piedmont Service Station, Incorporated, against the Massachu- 
setts Bonding & Insurance Company. To review a judgment for the plaintiff, 
lefendant brings error. 

\firmed. 

\rgued before Campbell, C. J., and Holt, Hudgins, Browning, Chinn, and 

gleston, EE. 

Rixey & Rixey, of Norfolk, for plaintiff in error. 

Wim. A. Stuart, of Abingdon, and R. L. Pennington, of Bristol, for defendant 
In error. 

EccLeston, Justice. 

Piedmont Service Station, Inc., suing for the benefit of itself and A. B. 
Whiteaker, Jr., as their interests may appear, recovered a judgment against Massa- 
chusetts Bonding & Insurance Company, for the sum of $1,565.75, with interest 
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and costs, in an action at law on an automobile liability policy. That judgment is 
here for review on a writ of error granted to the insurance company. 

In July, 1932, the Piedmont Service Station, Inc., of Bristol, Va., owned two 
Chevrolet trucks, one a 4-cylinder 1927 model, motor No. 3,768,741, serial No. 
1AA96269, and the other a 6-cylinder 1929 model, motor No. 600,390, serial No. 
9A38687. For the sake of brevity these will be referred to as the 1927 truck and 
the 1929 truck, respectively. 

The Massachusetts Bonding & Insurance Company was represented at Bristol 
hy the Bristol Insurance Agency, Inc., of which J. W. Wilson was the vice pres- 
ident. Wilson had previously solicited the Piedmont Service Station, Inc., for 
insurance on some of its equipment. In the latter part of July, 1932, pursuant to 
a call, Wilson went to the service station and was advised by one of the officers 
that the Piedmont Service Station, Inc., had decided to give him (Wilson) a pol- 
icy on its 1929 Chevrolet truck. The testimony of Wilson himself is in accord 
with that of the officers and employees of the service station that when Wilson 
called to discuss the matter the 1929 truck was out in front of the service station, 
and was pointed out to him as the one to be insured. In fact, Wilson was already 
familiar with the truck, as he was a customer of the service station. The 1927 
truck was then out of use, laid up in a garage, and was not even discussed 
considered for insurance at that time. 

While in the office at the service station Wilson picked up a policy which had 
been submitted by another insurance agency for renewal, but which the service 
station had decided not to accept. Wilson, thinking that this policy referred to 
and contained a proper description of the 1929 truck, which it was the intention 
of the parties to insure, obtained therefrom the description, including the serial 
number, motor number, etc., and issued and delivered to the Piedmont Service 
Station, Inc., the policy in question. 

It turned out, however, that the policy from which Wilson had obtained the 
description covered the 1927 and not the 1929 truck. Hence, the policy which was 
issued and delivered to = Piedmont Service Station, Inc., covered the 1927 model 
4-cylinder, Chevrolet truck, described by its appropriate serial and motor number 
instead of the 1929 model, 6-cylinder, Chevrolet truck. 


Wilson testified: “I didn’t check as to the year number, because we don't 
go, into that, especially, because the year doesn’t have much to do with it, and it 
happened his policy covered on a 1927 truck, which they also owned, but which 
was out of service and which I knew was out of service, because they had told me 
that it was out of service.” 

The policy was dated July 20, 1932, and covered the truck for the twelve 
months’ period beginning July 27, 1932. In consideration of the premium of $65, 
the insurance company agreed, among other things, to pay the loss from liability 
imposed by law upon the service station for damages on account of bodily injuries 
to any person, not in excess of $5,000, and further agreed to pay all costs and 
expenses in connection with any suit which might be brought against the assured. 

Some time during the fall of 1932—the evidence does not show just when— 
the officers of the Piedmont Service Station, In¢., found it necessary to repair the 
1929 truck and to use in its stead the 1927 truck, which up to that time had still 
been laid up in the garage. One of the employees of the service station then 
requested Wilson to obtain a transfer of the coverage from the 1929 to the 1927 
truck. In the meantime Wilson had discontinued his representation of the Massa- 
chusetts Bonding & Insurance Company, but forwarded the request for a transfer 
to the Atlanta office of the insurance company, which replied that the policy, as 
written, already covered the 1927 truck, and hence no transfer was necessary. This 
information Wilson relayed to the employees of the service station, and no change 
was = that time made in the policy. 


1 December, 1932, the Bristol Insurance Agency, Inc., was succeeded by the 
Ljenteeine Agency. In January, 1933, the 1929 truck was again laid up for 
repairs and the 1927 truck was withdrawn from storage and put in tem- 
porary use. This information was conveyed to Wilson with the request that 
he make the necessary transfer in the policy to cover the 1927 truck thus 
tenmiporarily put in service. In attempting to do this Wilson issued a transfer 
dated January 11, 1933, in which it was stated that the policy should cover a “1927 
Chevrolet roadster pickup, motor No. 346,709” truck, and should cease to cover the 
“1927 Chevrolet pickup, motor No. 1A4A96269, No. 3,768,741” truck. 
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By May, 1933, the 1929 truck had been repaired and was again put in use, 
while the 1927 substitute truck was withdrawn from service. Thereupon the 
bookkeeper of the service station notified the Lyon-Hite Agency of this fact and 
requested a transfer of the policy “from the 1927 model back to the 1929 model.” 
Instead of complying with this request the local agent of the insurance company 
issued an erroneous transfer, dated May 15, 1933, wherein it was stated that the 
policy should cover a “1927 Chevrolet pickup roadster, motor No. 14A96269, No. 
3,768,741" truck, and should cease to cover the “1927 Chevrolet roadster pickup 
No. 346,709” truck. 

It appears from the undisputed testimony that at the time these transfers were 
made there was in existence no 1927 Chevrolet roadster pickup truck with the 
motor number 346,709, as described in the riders attached to the policy, since all 
Chevrolet trucks of that year carried serial numbers in the three-million class. 

The evidence is undisputed that none of the officers or employees of the Pied- 
mont Service Station, Inc., had anything whatsoever to do with the furnishing of 
the erroneous description of this truck to the local agent of the insurance company. 
Apparently, when the employee of the service station requested that the policy be 
transferred “back to the 1929 model” truck, the local agent of the insurance com- 
pany, assuming that the description of the truck in the policy as originally issued 
was correct, adopted this description for the purpose of the last transfer. 

However, the effect of this last transfer was to have the policy cover the 1927 
truck, which had again been placed in storage and was not thereafter operated, 
and to leave unprotected the 1929 truck which had thus been restored to service. 

This error went undiscovered until June 15, 1933, when one A. B. Whiteaker, 
Jr., was struck and injured by the 1929 truck. Upon the report of the accident to 
the insurance company it denied liability on the ground that its policy covered the 
1927 truck and not the 1929 truck, which was involved in the accident. 

Thereafter Whiteaker brought suit in the circuit court of Washington county 
against Piedmont Service Station, Inc., for damages for the personal injuries sus- 
tained by him. Notice of this suit was properly given to the insurance company, 
which again denied liability on the policy, and refused to defend the suit. At the 
trial of the case Whiteaker obtained a judgment against the service station for 
the sum of $1,000, with interest and costs, which judgment the insurance company 
likewise declined to pay. 

Thereupon this suit was brought by the Piedmont Service Station, Inc., suing 
for the benefit of itself and A. B. Whiteaker, Jr., as their interests may appear, to 
recover the amount of the said judgment, with costs, and the attorneys’ fees and 
expenses incurred by the service station in defense of the said suit, amounting, 
in all, to $1,565.75. 

There is no claim that there was any difference in the risk on the two trucks. 
In fact, the agent testified that the company would have insured either for exactly 
the same premium. Whether the policy covered the 1927 or the 1929 truck was, 
therefore, not material to the risk. 

In its assignments of error the insurance company asserts the defense that the 

policy, as written, was the contract between the parties; that it did not cover the 
1929 truck, which was involved in the accident; that the trial court erred in allow- 
ing the introduction of parol evidence to show that the parties intended that the 
policy should cover the 1929 truck, and that the insertion therein of the descrip- 
tion of the 1927 truck was through the mistake of the local agent of the insurance 
company. 
[1] It is clear that the failure of the policy to cover the 1929 truck, in the 
instance, was due to the mistake of Wilson, the local agent for the insurance 
company, in preparing the policy. It is likewise true that the local agent for the 
insurance company failed to carry out the instructions of the service station and 
tailed to transfer the policy back to the 1929 truck after it had been restored to 
service in May, 1933. These mistakes of the local agent were the mistakes of the 
insurance company. What the agent knew, the insurance company itself knew, and 
what the agent failed to do, the company failed to do. Royal Indemnity Co. v. 
Hook, 155 Va. 956, 965, 157 S. E. 414. Therefore, to uphold the contention of the 
insurance company would be to allow it to take advantage of its own mistake. 

Furthermore, if this defense is sustained, we would have this result: While 
the 1929 truck was in operation, the policy covered the 1927 truck. While the ser- 
vice station’s 1927 truck was in operation from January 11 to May 15, 1933, the 


+ 


first 
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policy covered a different 1927 truck, one not even in existence because of a ficti- 
tious serial number. After the 1929 truck was restored to service on May 15, 
1933, the policy covered the 1927 truck, which had been withdrawn from service. 
Therefore, during the whole period covered by the policy the Piedmont Service 
Station, Inc., had neither of its trucks protected, although it had paid a premium 
therefor, and although such lack of coverage was due solely to the mistake of 
the insurance company. Needless to say, such a result cannot be sanctioned in a 
court of justice. 

[2] This court has repeatedly held that an insurance company is estopped to 
invoke the parol evidence rule to enable it to thus take advantage of like mistakes 
of its agents. 

In Norfolk Fire Insurance Corp. v. Wood, 113 Va. 310, 312, 74 S. E. 186, 
187, 39 L. R. A. (N. S.) 1020, Judge Keith said: 


“In Southern Mut. Insurance Co. v. Yates, 69 Va. [28 Grat.] 585, Judge Sta- 
ples, after stating the familiar rule of evidence that all previous verbal agreements 
must be taken to be merged in the written agreement of the parties made for the 
purpose of embodying the terms of the contract, and designed to be the depositary 
and proof of their final intention, says: ‘The exceptions to this rule that are sanc- 
tioned by the courts are found in those cases in which the insured is misled by the 
assurances or declarations of the agent of the insurer, or where the latter seeks 
to take advantage of a forfeiture of his own creation, or where the insured has 
given a correct description of the property, which has not been followed by the 
insurers or their agents in preparing the policy, or where the parties stand on 
unequal ground, and one of them uses his superior knowledge or influence to mis- 
lead the other as to the true import of the contract. * * * It must be conceded that 
many of these exceptions, if they can be so termed, are utterly irreconcilable with 
the rule itself, or any just principle upon which it is founded. In such cases it 
is said, however, the oral evidence is not offered to contradict the writing, but to 
show that the representation as it is written ought not to be used against the 
party, upon the ground of an equitable estoppel.’ ” 

See, also, Lynchburg Fire Insurance Co. v. West, 76 Va. 575, 578, 44 Am. Rep. 
177; Virginia Fire & Marine Insurance Co. v. Goode, 95 Va. 762, 771, 30 S. E. 
370; Virginia Fire & Marine Insurance Co. v. Richmond Mica Co., 102 Va. 429, 
432, 46 S. E. 463, 102 Am. St. Rep. 846: North River Insurance Co. v. Lewis, 137 
Va. 322, 326, 119 S. E. 43. 

In Glover vy. National Fire Insurance Co. (C. C. A. 4) 85 F. 125, it was held 
that the rule excluding parol evidence to vary or contradict a written contract 
does not authorize the exclusion of the evidence by an insured that a misdescrip- 
tion in the policy relied on as a defense was made by the insurer’s agent, who knew 
all the facts, when such evidence is offered to show an estoppel. 


[3] Nor can we agree with the argument of the learned counsel for the insur- 
ance company that, in any event, parol evidence of the mistake in the description 
of the truck is not admissible in the present action at law, but is admissible only 
in a suit in equity brought for the specific purpose of reforming the policy. 

[4] Parol evidence of the correct description of the truck was admitted because 
the insurance company was estopped by the knowledge and mistake of its agent 
from asserting the misdescription as a defense. It is well settled that the prin- 
ciples of equitable estoppel are applied in actions at law as well as in suits in 
equity. 

In Hoge v. Fidelity Loan & Trust Co., 103 Va. 1, 11, 48 S. E. 494, 495, this 
court, speaking through Judge Harrison, said: 

“That the defense of equitable estoppel is as available and as common at law 
as in equity is well settled. Dickerson vy. Colgrove, 100 U. S. 578, 25 L. Ed. 618; 
Kirk v. Hamilton, 102 U. S. 68, 26 L. Ed. 79; Barnard v. German-American Semi- 
nary, 49 Mich. 444, 13 N. W. 811; Dickerson v. Board of Commissioners, 6 Ind. 
128, 63 Am. Dec. 373. 

“In Kirk yv. Hamilton, supra, Mr. Justice Harlan, in speaking of equitable 
estoppels, says: ‘The remedy in such cases lay originally in an application to chan- 
cery, and no redress could be had in a merely legal tribunal, except under rare 
and exceptional circumstances. But the common law has been enlarged and 
enriched under the principles and maxims of equity which are constantly applied 
at this day in this country and in England. The doctrine of equitable estoppel 1s, 
as its name indicates, derived chiefly, if not wholly, from courts of equity. * * * 
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There would seem to be no reason why its application should be restricted int 
courts of law. * * * Whatever may be the wisdom of the change through which 
the law has encroached on the jurisdiction of chancery, it has now gone too far 
to be confined within any limits short of the whole field of jurisprudence. This 
view is maintained by the main current of decisions.’” 

See, also, Camp Manufacturing Co. v. Green, 129 Va. 360, 372, 106 S. E. 394; 
Tuggle v. Sutherland, 98 W. Va. 540, 127 S. E. 384, 385; 21 Corpus Juris, p. 1118, 
§ 121. 

[5] It follows, therefore, that where, as in the case at bar, the insurance com- 
pany is estopped to invoke the parol evidence rule to prevent the showing of the 
true description of the property intended to be insured, it is not necessary that the 
policyholder proceed by an equity suit for a reformation of the policy in order 
to obtain the benefit of this estoppel. He may recover in an action at law on the 
policy as if it had contained the proper description. 

Although this court has not spoken on the precise point, it has in numerous 
cases applied the principle. We shall refer to only a few. Lynchburg Fire Insur- 
ance Co. v. West, 76 Va. 575, 578, 44 Am. Rep. 177; Virginia Fire & Marine Insur- 
ance Co. v. Goode, 95 Va. 762, 771, 30 S. E. 370; Virginia Fire & Marine Insurance 
Co. v. Richmond Mica Co., 102 Va. 420, 432, 46 S. E. 463, 102 Am. St. Rep. 846; 
Norfolk Fire Insurance Corp. v. Wood, 113 Va. 310, 312, 74 S. E. 186, 39 L. R. A. 


(N. S.) 1020; North River Insurance Co. v. Lewis, 137 Va. 322, 326, 119 S. E. 
43: Royal Indemnity Co. v. Hook, 155 Va. 956, 157 S. E. 414, were all actions at 
Jaw on insurance policies wherein parol evidence under the above principles was 
admitted to show the true intention of the parties. 

The matter has frequently been considered by other courts, and while they 
are not in accord, we believe the weight of authority is in favor of the doctrine 
that a reformation of the policy is not necessary. 

In Litto v. Public Fire Insurance Co., 109 Pa. Super. 195, 167 A. 603, 604, the 
principle is thus stated: 

“In the present case, the mistake of the agent, who was acting for the com- 
pany and who countersigned the policy, was in law, that of the company, and it 
does not lie in its mouth to claim that it has escaped liability hy reason of the 
error of its agent. No person or company should profit by his or its own mistake, 
and if the location of personal property is misdescribed by insurer’s agent when, as 
in this case, the proper information has been given to him, the insured, without 
asking for reformation of the policy, may, in an action recover for his loss, if he 
can convince the jury that such is the case.” 

To the same effect see Deitz v. Providence-Washington Insurance Co., 31 W. 
Va. 851, 8 S. E. 616, 13 Am. St. Rep. 909; DePaola v. National Insurance Co., 
38 R. I. 126, 94 A. 700; Mahler v. Milwaukee Mechanics’ Insurance Co., 205 N. C. 
692, 172 S. E. 204; Williams v. Pacific States Fire Insurance Co., 120 Or. 1, 251 
P. 258; German American Insurance Co. v. Hyman, 42 Colo. 156, 94 P. 27, 16 L. 
Rk. A. (N. S.) 77; Lumbermen’s Mutual Insurance Co. v. Bell, 166 Ill. 400, 45 N. 
E. 130, 57 Am. St. Rep. 140; Carey v. Home Insurance Co., 97 Iowa, 619, 66 N. W. 
920; Smith v. Commonwealth Insurance Co., 49 Wis. 322, 5 N. W. 804; 66 A. L. 
R. page 767, note; 26 C. J. p. 107. 

[6] But even were it necessary that the plaintiff have the aid of a court of 
equity in order to do complete justice to its cause, this would not require a dis- 
missal or retrial of the present suit. This court has ample power under Code 
section 6084 to remand the cause to the court below with the direction that the 
plaintiff be allowed to amend its pleadings to conform to the equity practice and 
the evidence already taken, and have a decree for the amount due it. Carle v. 
Corhan, 127 Va. 223, 103 S. E. 699. 

However, such a circuitous route to justice is not necessary, and for the 
reasons above stated, the judgment should be affirmed. 

\firmed. 
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CASUALTY 


TIDE WATER OIL CO. v. AMERICAN S. S. OWNERS MUT. 
PROTECTION & INDEMNITY ASSN., Inc. 
Supreme Court, Trial Term, New York County. June 17, 1935. 
281 New York Supplement 729. 
1, INSURANCE. 

Where insurer which was bound to indemnify insured for damages insured was 
forced to pay to its injured employees for which insured was liable investigated the 
claim, named attorneys to defend employee’s action against insured, admitted insur- 
er’s liability to claimant, and recommended and approved settlement which was 
made by insured with employee, insurer he/d estopped from denying liability to 
insured based on contention that there was no liability on part of insured to its 
employee. 

(For other cases, see Insurance, Dec. Dig. § 391.) 

6. INSURANCE. 

In action by insured on indemnity policy for moneys paid by way of settlement 
by insured to its injured employee, insurer held liable for any expenses insured 
paid employee on any negligence. 

(For other cases, see Insurance, Dec. Dig. 

7. INSURANCE. 

In action by insured on indemnity policy for moneys it paid its injured 
employee, insurer’s contention that the employee was at time of accident doing 
stevedoring work, an excepted risk, held of no avail where not pleaded and proved. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

8. INSURANCE. 

In action by insured on indemnity policy for moneys paid by insured to its 
injured employee where insurer with knowledge of all facts denied liability on only 
one ground when insured settled with employee and until suit against insurer by 
insured, insurer he/d estopped from contending for other defense than the one it 
had deliberately asserted. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

10. INSURANCE. 

In action on indemnity policy for moneys paid by insured, owner of steamship, 
to employee who was injured when steam hose, part of equipment of dock also 
owned by insured, broke, insurer he/d to have no right of subrogation against 
insured as owner of dock. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

11. INSURANCE. 

Any right of subrogation insurer of ship may have against owner of dock ts 
lost when the ownership is common. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

14. INSURANCE. 

_ Where indenmnity insurer, which was liable to insured for damages for which 
insured was liable to its injured employees, investigated employee's injury, named 
attorneys to defend the action against insured, advised insured that insured was 
liable to employee, and recommended settlement insurer held to have expressly 
contracted not to later question liability of insured to employee. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

\ction by the Tide Water Oil Company against the American Steamship Own- 
ers Mutual Protection & Indemnity Association, Inc. 

Motion by defendant to set aside directed verdict of jury denied. 

__Emery & Pyne, of New York City (Warner Pyne and H. Leslie Barker, both 
of New York City, of counsel), for plaintiff. 

Kirlin, Campbell, Hickox, Keating & McGrann, of New York City (Charles 
R. Hickox and Vernon S. Jones, both of New York City, of counsel), for defendant. 





